STATE OF MICHIGAN

RICK SNYDER DEPARTMENT OF STATE POLICE COL. KRISTE KIBBEY ETUE
GOVERNOR LANSING DIRECTCR

August 21, 2018

MICHAEL NICHOLS

NICHOLS LAW FIRM

3452 E. LAKE LANSING ROAD
BUILDING 35E

EAST LANSING, Ml 48823

Subject: CR-20064534; INTOXIMETERS

Dear MICHAEL NICHOLS:

The Michigan State Police (MSP) has received your request for public records and has processed it under the
provisions of the Michigan Freedom of Information Act (FOIA), MCL 15.231 ef seq.

Your request has been:

f ]G-ranted.

[ X ] Granted in part and denied in part. Portions of your request are exempt from disclosure based on
provisions set forth in the FOIA. (See comments on the back of this lefter.) Under the FOIA, Section 10 (a
copy of which is enclosed), you have the nght to appeal fo the head of this pubhc body ortoa ]UdICla| review

of the denial. -

[ ]Denied. (See comments on the back of this letter.) Under the FOIA, Section 10 (a copy of which is
enclosed), you have the right to appeal to the head of this public body or to a judicial review of the denial.

[ ]The documents you requested are enclosed. Please pay the amount of $-.--. Under the FOIA, Section
10a {a copy of which is enclosed), you have the right o appeal the {ee to the head of this public body.

[ X ] Please pay the amount of $?$%~ Once payment is received the documents will be mailed fo you. Under
the FOIA, Section 10a (a copy of which is enclosed}, you have the right to appeal the fee to the head of this

pubiic body.

You may pay the amount due online at hitp://mistatepolicepmts.state.mi.us/crsearch using a credit card or check. You
will need to provide your name or reference number listed above. Please note, there is a $2.00 processing fee for

using this service.

If you prefer, you can submit a check or money order made payable to the STATE OF MICHIGAN and mail to P.O.
Box 30266, Lansing, MI 48909. To ensure proper credit, please enclose a copy of this letter with your payment.

The MSP's FOIA procedures and guidelines can be accessed at www.michigan.gov/msp.
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DENIAL OF RECORDS: .
Denial is based on the following provision(s) of the Freedom of Information Act. MCL 15.243, Sec. 13(1). (All that apply are checked)

O(a)

O (w)

A

information of a personal nature where the public disclosure of the information would constitute a clearly unwarranted invasion
of an individual's privacy.

0O Name(s) 0 telephone number(s) O address {es)
O physical characteristics 0 driver license number(s) 0 date(s) of birth
0 Other

investigating records compiled for law enforcement purposes, but only o the extent that disclosure would do any of the

following:

o (i) Interfere with law enforcement proceedings.

a (ii) Deprive a persen of the right to a fair trial or impartial administrative adjudication.

O (i)  Constitute an unwarranted invasion of personal privacy.

O(v} Disclose the identity of a confidential scurce, or if the record is compiled by a law enforcement agency in the course
of a criminal investigation, disciose confidential information furnished only by a confidential source.

0 (v) Disclose law enforcement investigative techniques or procedures.

O(vi)  Endanger the life or physical safety of law enforcement personnel,

Records or information specifically described and exempted from disclosure by statute:

O MCL 780.758 William Van Regenmorter Crime Victim's Rights Act
0O MCL 28.421b Firearms

0 MCL 28.214 C.J.1.8. Policy Council Act (LEIN information)

0 Statute:

Medical:

Gommunications and notes within a public body or between public bodies of an advisory nature to the extent that they cover
cther than purely factual materials and are preliminary to a final agency determination of policy or action.

Records of law enforcement communication codes, or plans for deployment of law enforcement personnel, that if disclosed
would prejudice a public body's ability to protect the public safety.

Unless the public interest in disclosure-cutweighs the- public interest in nondisclosure in the-particular instance, public records

of a law enforcement agency, the release of which would do any of the following:

O (i} Identify or provide a means of identifying an informant.

0 (i) Identify or provide a means of identifying a law enforcement undercover officer or agent or a plain clothes officer as a
faw enforcement officer or agent.

0 (v) Disclose operation instructions for law enforcement officers or agents.

O (vii}  Endanger the life or safety of law enforcement officers or agents or their families, relatives, children, parents or those
who fumnish information to law enforcernent departments or agencies.

O (vili) identify or provide a means of identifying a person as a law enforcement officer, agent, or informant,

O(ix) Disclose personnel records of law enforcement agencies.

Information or records that would disclose the social security number of any individual.

To the best of the department’s knowledge, information, and belief, under the information provided by you or by any other
description reasonably known to the department, the public records do not exist within the department.

Daummfn%tdui% censulting inforornhon on any mMsF

e( hj) rer frﬂﬂ O

Base or‘?‘#e tnforggt:on you provided, m%Ena le 1o ocate%r%%:ords pertaining to the incident you descnbed Please
resubmit a request with additional information. The following information, if available, is suggested.

Specific location (i.e. city, county.)

Michigan Staie Police incident number

Names of those involved in the incident

Specific dates (i.e., date of incident)

Name of driver and their birth date or driver license number

Date of birth

noooo o

The report you have requested has not yet been completed and filed. Please resubmit your request in 30 days.

Additional Comments:




T N STATE OF MICHIGAN

ENTERPRISE PROCUREMENT

Michigan State Police
7450 Harris Drive, Dimondals, M 48821
P, O, Box 306834, Lansing, Ml 48908

NOTICE OF CONTRACT
NOTICE OF CONTRACT NO. 180000000709

between

THE STATE OF MICHIGAN

and

Sgt. Gina Gettel MSP
517-745-1771
’ GettelG@mlchigan.gov

Paula Hurst Thomas MSP
| 577-284-3305

HurstP3@michigan.gov

intoximeters, Inc.
2081 Craig Road

St Louls, MO 63146
Phil Simmons
314-429-4000
bids@iniox.com
Cv0051002

CONTRACTOR

CONTRACT SUMMARY

Mouthpieces will be dehvered thhin Ihree business days
foll wnn request from end user

$1,265,400.00




CONTRACT NO, 180000000709

FOR THE CONTRACTOR:

Intoximeters, Ihe,
Company Name

(LN

Authorized Agent STgnature

Christopher H. Daiton
Authorized Agent {Print or Type)

_é/i/IS’

Date

FOR THE STATE:

Tl

et

Signature
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Name & Titie

MSP
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Date

Revised 5/03/2016




STATE OF MICHIGAN

Contract No. 180000000709
Data Master Transportable (DMT) Breath Testers Maintenance Agreement

SCHEDULE A
STATEMENT OF WORK
CONTRACT ACTIVITIES

This schedule identifies the requirements of this Contracl, The State reserves lhe right to modify Contract
requirements to meet the future needs of the State of Michigan.

BACKGROUND

This Coentract is for an annual malntenance agresment for the State of Michigan's approximatety 215 Blood
Alcohot Content (BAC) Data Master Transportable (DMT) Breath Testers. This maintenance agreement will
include certification of equipment every 120 days, repairs as needed, experi court testimony, software
updales, tralning, and the purchase of replacement mouthpieces.

SCOPE

Contractor will be required to provide preventative malntenance checks every 120 days for each DMT
instrument owned by MSP, and complete calibration and repair services ag needed. Contracior will also be
required to provide software updates and patches at no cost to the State and must provide training after
sach sofiware upgrade, patch, enhancement or update, and purchase replacement mouthpieces,

REQUIREMENTS

1. General Requirements
Contractor must provids the following Deliverable{s):

Maintenance Program

A Maintsnance Program Is required to cover each DMT Instrument owned by M8P. MSP currently owns
approximately 215 DMT instruments, but the number Is subject to change.

The Maintenance Program includes Lhe following components:

1. 120-Day Service - Requires that each instrument be inspectad every 120 days (maximum) as a
form of praventative mainienance, in order to keep all Instrisments operafing properly. When the
120-Day Service is performed on an insirument, all work shall be completed within one business
day after initiation of the 120-Day Service. Tasks that must be performed include, but are not
limited to:

A. Certificaflon of accuracy In accordance with existing statutes and administrative rules relating
to blood/breath alcohol testing. This shall be accomplished by using a 0.040, 0.080, and 0.200
wet bath. The Contractor shall provide all solutions required to perform these lesis. An
independent laboratory report shall be submitted fo the MSP Program Manager {o verify that
sach batch of solutions Is acceptabla.

a. Calibrate the instrument if needed.
b. Check for interfering substances such as acelone, radio, elc.
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¢. Chack intemal standard.

d. Perform a diagnostic check on tha Instrument.

e, Check and dlean printer (lubricate If nesded). Replace ink jet cartridge, ribbon, and any
other accessories associated with the printer, if necessary.

f. Clean Instrument and accessories as needed, including the fan,

g. Gheck breath iube and replace, if needed, _

h. Perform rautine maintenance in order {o keep all State of Michigan owned simulators
operational. State Police will verify that all simulators are kept in proper working condition
prior o establishment of this Conlract.

i. Certification of compiiance with State Police guidelines, procedures, policies, and officlal
orders.

. After the above tasks have been completed on an insirument as part of the

120-Day Service, the Contracior shall guarantes the accuracy and precisicn of the
instrument at the locatlon where the Instrument will be used.

The State reserves the right to modify this list as needed.

2. General Ssrvice Wark - Requires the Contractor to perform on-site service as necessary to keep
the Instruments fully operational, if an instrument breaks downfis not operating properly, the
Contractor has two business days after notification by the user fo have the Instrument operational
or have an operational instrument at that focation. This shall be accomplished by doing one of the
fotlowing:

a. Service personngt can visit the location and fix the instrument on-site.

b. If service parsonnel arrive to make repairs and discover the Instrument cannot be
repaired on-site, service personnel may leave a temporary reptacement instrument
{loaner) to be used while the other instrument is being repaired.

¢. If service personnel arrive to make repairs and discovers that the Instrument cannot be
repaired on-site and the service personnel does not have a replacement avallable, the
service personnel will tefephone the manufacturer and arrange to have a loaner shipped
to the user overnight, This must be at no cost lo the user or MSP.

d. If the Confraclor belleves an Instrument cannot be repaired, the Contracior will notify
the Program Manager via felephone call or email within 48 hours and the State will be
responsible to obtain a replacement instrument.

a. After any General Service Work has been completed on an instrument, the Cantractor
shall guarantee the accuracy and precision of the Instrument at the lacation where the
instrument will be used by complsting a 120-day service check,

f, All service work thal Is required as a result of instrument abuse or negiigence wili be
provided at the current hourly technician rate of $90/ hr.

g. If the Contractor determines repairs are required due to abusefnegligence, the State
must have an opportunity to review the insfrument and circumstances surrounding the
required repalr. If the Stafe agroes that the repair is required due to abuse/negligence,
the Contractor must submit for approval a writien estimate to include number of hours
heeded to complete the repalr and any parts that may be required. The State will review
the estimais and provide the Coentractor with written approval to proceed.

The Contractor shall agree to have an adequate number of repiacement units avaitable in order to comply
with the requirements described above. The Contractor Is responsible for mainiaining the official
maintenance record for each instrument, Upon cormnpletion of any Maintenance Program work, that work
shall be recorded by the Contractor at the location and on forms provided by MSP. Coples of all
malntenance records shall be provided fo the State immediately upon request, The forms provided by MSP
shall include, but hot be limited lo, the following:

SerialfModet number of the instrument being serviced,;

Location of the instrument being serviced;

Date of service performed; and

Type of service performed, including expianation of the parts replaced.

oo oW
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All Maintenance Progeam work, as well as certification of the instruments, shall be performed by factory
trained and authorlzad personnel. MBP reserves the right to disapprove any service personnel if thers is just
cause to do so.

Contractor must have & service tlokot system for storing and refrieving electronic service records, including
services performed and parts used.

Contractor must be able o provide a complete history of calibration and service records for each insirument
for all work performed during the contract.

Coritractor must have the ability to develop modifications to the DMT software that the State may request
and to update field Instruments with the medified software.

3. Expert Court Testlmony

a) The Contractor shall agree to provide expert court testimony In order-io guarantee that the
maintenznce and servics performed on any Instrument has been performed property and in &
timely manner, Some Courts and defense attorneys wilf stipilate to allow the documents of the
service representatives work fo be admitted in trial. However, if the defense or Court does not
agree, the Contractor will be reguired to have the service reprasentative or the Contractor's
keeper of records employed by the Contractor testify at the Contractor's expense and such
expense must be included in the Contractor's bid price and is not separately reimbursable,
Historically this averages 10 days per year. This number s an estimate only and is subject to
change. The State has no control over when or if defense attorneys or the Court will stipulate
to the service records in lieu of testimony. The Contractor will not be responsible for any Court
testimony outside the scope of the service workimaintenance being performed under this
Contract,

b) Court testimony required within the scope of this Contract, in excess of 30 days per year, will be
reimbursed by the State at the current techniclan rate (presently $080.00 per hour). Contractor's
out-of-pocket expenses are not separately reimbursable by the Stale unless, on a case-by-case
basis for unusual expenses, the State has agreed in advance and in writing to reimburse
Contractor for the expense at the Stste's current travel reimbursement rates, See
www michigan.govidimb for current rates.

¢) Court testimony required outside the scope of Lhis Contract will ba relmbursed by the State at
the current technician rate (presently $90.00 per hour). Contractor's out-of-pocket expenses
are nol separately relmbussable by the State unless, on a case-by-case basls for unusual
expenses, the State has agresd in advance and in writing to reimburse Contractor for the
expense at the State’s current travel reimbursement rates. See www.michigan.gov/dtmb for
current rales,

4. Mouthpleces
Contractor shall be required fo keep an adequate number of mouthpisces, that fit the
DMT instrument, in stock to provide to any DMT location end user that requires
replacement mouthpieces. Upon request from a DMT location end user, the Contractor
will provide approximately 200 replacement mouthpleces within three business days
from the date of the request.

5, Software Updates:

Software updates and patches will be provided at no cost to the State. If custom software Is
requested, Contractor will provide a written quote and shall not proceed with the custom
software untll written confirmation is recelved from the State.

1.1. Resetved
1.2, Training
Contractor must provide DMT Technician Training fo staff ideniified by MSP. The Contractor must provide

training materlals at no cost to MSP. The location of the training will be mutuaily agreed upon between the
Stats and the Contracior.
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1.3 Research and Development

Coniracior must have an accredited iSO 17025 calibration laboratory with accreditation provided by a body
recognized under the ILAC Mutual Recognition Arrangement, This is required to provide the measurement
traceability needed lo be added to the program should MSP seek prograin accreditatlon.

2. Acceptance

2.1. Acceptance, Inspection and Testing

The Stale will use the acceptance process defined in Section 16, Acceplance, of the Standard Coniract
Terms.

2.2, Reserved

3. Staffing

3.1. Contractor Representative

The Contractor must appolnt one Contractor Representative specifically assigned to Stale of Michigan
accounts, that will respond fo Stale inquiries regarding the Contract Activitles, answering questions related
to ordaring and delivery, ete. (the "Contractor Representative”).

Contractor Representative

Dan Dunsworth

Email: ddunsworth@intox.com
Telephone: 800-451-8639 ext. 702

The Contracior rmust notify the Contract Administrator at least 14 calendar days before removing or
assigning & new Contracior Representative.

3.2. Customer Service Toll-Free Number

The Contractor must provide a Customer Service telephone number where ane or more knowledgeable
individual(s) specifically assigned to Slate of Michigan accounts wil respond to State agency inquiries
promptly between the hours of 8:00 am to 5.00 pm, Monday through Friday, EST.

Customer Sarvice Number:
Telephone: 800-451-8630
Customer Service Represenialive: Shannon Heidbreder

3.3. Technical Suppori, Repairs and Maintenance

The Conlracior must spacify its numbet for the State to make contact with the Gontractor for technical
support, repairs and maintenance, The Contractor must be available for calls and service during the hours of
9:00 am to 5:00 pm, Monday through Friday, EST.

Technical Support:

Telephone: 800-451-863%

Webslte:  https:/fwww.Intox.comicontact!

Self Service Trouble Shooting/Frequently Asked Questions: https:/Asww.intox.com/ufag-category/generalf

When providing technical support, the service representative must resolve the caller's issue within 48 hours,
i tha caller's lssue cannot be resolved within 48 hours, on-site service musi be scheduled. The on-slie
service must be performed within two business days of the time the issue was scheduled for service.

3.4. Work Hours

The Contracior must provide Contract Activifies during the State’s nommal working hours Monday — Friday,
7:00 a.m. to 6:00 p.m. EST, and possible night and weekend hours depending on the requirements of the
project.

3.5, Key Persannel

The Contractor must appoint a minimum of three certified DMT Service Technicians that wili be directly
responsible for the day-to-day operations of the Contract ("Key Parsonnel”). The DMT Service Technicians
must be approved by the State, in writing, prior to beginning work. Key Personnel must be specifically
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aseigned to the State account, be knowledgeable of the contraciual requirements, and respond to State
inquires within 48 hours. 1f the State determines the number of DMT Service Techniclans assigned by the
Coniractor is Inadequate, the Stale reserves the right to require the Confractor io add additional DMT
Service Technicians.

The State has the right to recommend and approve in writing the Inittal assignment, as well as any proposed
reassighment or replacement, of any Key Personnel. Before assigning an Individual to any Key Personnsi
position, Contracior will notlfy the State of the proposed assignment, introduce the individual fo the State’s
Project Manager, and provide the State with a resume and any other Information about the Indlvidual
reasanably requested by the State. The Staie reserves the right to Interview the individual before granting
written approval, In the event the Stale finds a proposed individual unaccaplabie, the State wilt provide a
written explanation including reasonable detalt outtining the reasons for the rejection. The State may require
a 30-calendar day fraining period for replacement personrel.

Gontractor will not remove any Key Personnel from their assigned roles on this Gontract without the prior
written consent of the State. The Confractor's remaval of Key Parsonnet without the prior wrilten consent of
the State is an unauthorized removatl (*Unauthorized Removal”). An Unauthorized Removal does not
include replacing Key Perscninel for reasons beyond the reasonable controt of Contractor, including iliness,
disability, leave of absence, personal emergency circumstances, resignation, or for cause termination of the
Key Personnel's employment. Any Unauthorized Removal may be considered by the State o be a material
breach of this Contract, In respect of which the State may elect to terminate this Condract for cause under
Termination for Cause in the Standard Terms. [t is further acknowledged that an Unauihorized Removal will
interfere with the timely and proper completion of this Contract, lo the loss and damage of the State, and
that it would be Impracticable and extremely difficult to fix the aclual damage sustained by the State as a
result of any Unauthorized Removal,

The Contractor must identify the Key Personnel, indicate whers they will be physically located, describe the
funclions they wilt perform, and provide current chronoclogical résumes.

3.6, Reserved

3.7. Disciosure of Subcontractors
Contractor will provide io the Program Manager the names and contact information for DMT Service
Techniclans within 30 days of Contract exscution.

3.8. Security

The Coniracior will be subject the following security procedures: All personnel accessing criminal Justice
information systems or facilities are required to pass a fingerprint-based background check. Any criminal
convictions may result In the vendor being refused access to the facility.

Confractor's staff may be required to make deliverles to or enter State facilities. Contractor will comply with
security measures required at each facllity, including wearlng of Stale issued Identification badges, If
required.

4. Pricing
4.1 Price Term
Pricing is flrm jor the initial three years of the Contract,

4.2 Price Changes

Adjustments wilt be based on changes in actua Contractor costs. Any request must be supportad by written
evidence documenting the change in costs. The State may consider sources, such as the Consumer Price
Index; Producer Price Index; other pricing indices as nesded; sconomic and Industry data; manufacturer or
supplier letiers noting the increase in pricing; and any other dala the State deemns relevant.

Foliowing the presentation of supporting documentation, both partiss will have 30 days {o review the
information and prepare a written response. If the review reveals no need for modifications, pricing will
remaln unchanged unless mutually agreed to by the parties, If the review reveals that changes are needed,
both parties will negotiate such changes, for no longer than 3G days, unless extended by mutual agreement,
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The Contractor remains responsible for Contract Activilles at the current price for all orders received before
the mutual execution of a Change Notice indicating the start date of the new Pricing Perlod.

5. Project Management

5.1. Project Plan

The Contractor will carry aut this project under the direction and control of the Program Manager. Within 30
days of Contract execution the awarded Confractor will provide to the Program Manager the proposed
Projact Plan, The Project Plan should identify items including, but not limited fo, names of proposed DMT
Service Technicians, their proposed territory, proposed schedule for all 120-day inspections, and the names
of any other subcontractors to be utitized In performance of this contract. The Project Plan must also include
a plan for sharing of information regarding 120-day maintenance or repalr records for purposes of the
Freedom of information Act (FOIA).

5.2. Meetfings
The Contractor must attend the following meetings:

Kick-off meeting within 30 calendar days of the Contract Effective Date. Mesting date, time and
locatton to be mutually agreed upon between the State and the Contractor.

The State may request other maetings, as it deems appropriate.

5.3, Reporting
The Contractor must submit to the Program Manager, via email or US mall, the following written reporis:

Monthly report of all repairs and service for each Instrument,

An independent laboratory report to verify that each batch of solulions meets the 0.040, 0.080, and
0.200 wel bath solution requirement.

The State may request other reports s it deems appropriate.

5.4 Reserved

6. Ordering

6.1, Authorizing Documant

The approprlate authorizing document for the Contract will be a yearly Purchase Order, The Contractor is
not authotized to begin performance until receipt of a Purchase Order.

6.2 Reserved

7. invoice and Payment

7.1. Involce Reguirements

Al invoices submitted to the State must include: (a) date; (b} purchase order; {c) quantily; (d} description of
the Contract Activities; (e} unit price; (f) shipping cost (if any); and {g) total price, Overtime, holiday pay, and
travel expenses will not be paid.

7.2. Payment Methods
" The State will make payment for Contract Activities via Electronic Funds Transfer (EFT).

7.3. Reserved

8, Reserved
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STATE OF MICHIGAN

Contract No. 180000000709

Data Master Transporiable (DMT) Breath Testers Mainterance Agreement

SCHEDULE B
PRICING MATRIX

1. Price proposal Includes all costs, Including but not limited to, parts, labor, travel, any one-time or
set-up charges, fees, and potential costs that Contractor may charge the State (e.g., shipping and

handiing, per piecs pricing, and palletizing).

2. By submitting Its proposal, the Coniractor ceriifies ihat the prices were arrived af independently,
and without consultation, communication, or agraement with any other Contractor,

ltem Description Unit of
Number Measure

Estimated
Three Year
Usage

Unit Cost

Extended Cost

i Maintenance Program Per DMT
Bevice (to include all costs
associated with 120-Day Service, Each
General Service Work, Expert
Court Testimony,
Software/Hardware Updates, and
Mouthpleces} per altached
gpecifications

760"

$1,665.00

$1,265,400.00

ESTIMATED THREE YEAR CONTRACT PRICE

$1,265,400.00

*This number is an estimate only and is subject fo change. The Contraclor wi only bilf for Instruments In
use during each contract year.
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STATE OF MICHIGAN

STANDARD CONTRACT TERMS

This STANDARD CONTRACT (“Contract”) is agreed to belween the State of Michigan (the "State”) and
intoximeters, inc, {"Contractor”), a Missouri Gorporation. This Contract is effective on September 1, 2018
(“Effective Data™), and unless terminaled, expires on August 31, 2021,

This Contract may be renswed for up to two additional one-year period(s). Renewal is al the sole discretion
of the State and will automatically extend the Term of this Contract. The State will document its exercise of
renewal aptions via Contract Change Notice.

The parties agree &s follows:

1.

3.

Duties of Contractor. Contraclor must perorm the services and provide the deliverables described in
Schedule A — Statement of Work (the "Contract Activities”). An obligation to provide delivery of any
commaodity Is considered a service and is a Contract Activity.

Contractor must furnish all labor, equipment, materials, and supplies necessary for the performance of
the Contract Activitles, and meet operational standards, uniess otherwlse speciifed in Schedule A.

Contractor must: (a} perform the Contract Activities In & timely, professional, safe, and workmanlike
manner consistent with standards in the trade, profession, or industry; (b) meset or exceed the
performance and operational standards, and specifications of the Contract; {c) provide all Contract
Activities In good quality, with no material defects; (d} not interfere with the State's aperations; (¢} obtain
and maintsin all necessary licenses, permits or other authorizations necessary for the performance of the
Confract; {f} cooperate with the Slats, including the State's quality assurance personnel, and any third
party to achieve the objectives of the Centract; {g) retun to lhe State any State-furnished eguipment or
other resources in the same condition as when provided when no longer required for the Contract; (h) not
make sny media releases without prior written authorization from the State; {1} assign to the State any
claims resulting from state or federal anlitrust violations to the extent that those viclations concem
materlals or services supplied by third parties foward fulfilment of the Condract; () comply with al Stale
physical and IT security policies and standards which will be made avallable upan request; and (k) provids
the Siate priority in performance of the Contract except as mandated by federal disaster response
requirements. Any breach under this paragraph ie considerad a materlal breach.

Contractor must also be clearly identifiable while on State property by wearing identification issuad by the
State, and clearly identfy themselves whenever making contact with the State.

Nofices. All notices and other communications required or permitted under this Centract must be in
writing and will be considered given and received: (a) when verifled by written receipt if sent by courfer;
(b} when actually recelved if sent by mail without verification of recelpt; or {c) when verified by automated
recelpl or electronic logs if sent by facsimile or emalil.

If to State: If io Confractor:

Paula Hurst Themas, Buyer Phil Slrmons

Michigan State Pollee, Purchasing 2081 Cralg Road

7150 Harrls Drive Saint Louis, MO 63146
Dimondale, M| 48821 Email; bids@intox.com
Email: HurstP3@michigan.gov Phone; 314-429-4000

Phone; 517-284-3305

Contract Administrator. The Contract Administralor for each party is the only person authorized to
modify any terms of this Contract, and approve and execute any change under this Confract (each a
"Contract Administrator”).
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State: Contractor:

Paula Hursl Thomas, Buyer Christopher M. Dalton
Michigan State Palice, Purchasing 2081 Craig Road

7150 Harrls Drive Saint Louis, MO 63148
Dimondale, Ml 48821 Ermail: hids@intox.com
Email: HurstP3@michigan.gov Phone: 314-428-4000
Phaone! 517-284-3305

4 Program Manager. The Program Manager for each party will moniior and coordinate the day-to-day
activilies of the Coniract (each a “Program Manager"):

Slate: Confractor:

Sgt, Gina Gettel Dan Dunsworth
Michlgan State Police, Training Division 2081 Craig Road

7426 N, Ganal Road Saint Louis, MO 63146
Lansing, M| 48813 Email: bids@intox.com
Email: GettelG@michigan.gov Phone: 314-429-4000
Phone: 517-745-1771 :

5. Petformance Guarantee. Conhtractor must at all times have financial resources sufficient, in the opinicn
of the Slate, to ensure performance of lhe Contract and must provide proof upon request, The State may
require a performance bond (as specified in Schedule A} If, in the opinlon of the State, it will ensure
performance of the Contracl.

& Insurance Requirements, Contractor must maintain the insurances identified below and is responsible
sor all deductibles. All reguired Insurance must: (a) protect the State from claims that may arise out of,
are alleged to arise out of, or result from Contractor's or & subcontractor's performance; (b) be primary
and non-contributing to any comparable liabliity insurance (including seif-insurance} carried by the State;
and {c) be provided by a company with an A.M. Besi rating of "A" or better, and a financial slze of Vi or
hetter,

Tl Retoired EIMIts “Additional Requirement
Commercialt General Liabifity Insurance

Minimal Limits: Contractor must have thelr policy endorsed
$4,000,000 Each Occurrence Limlt to add "the State of Michigan, its
$1,000,000 Personal & Advertising Injury Limil depariments, divisions, agencies, offices,
$2,000,000 General Aggregate Limit commissions, officers, employees, and
$2,000,000 Products/Cempleted Operations agenis” as additional insureds using

endorsement ©G 20 10 11 85, or both CG
Dedugtible Maximum: 2010 ¢7 04 and CG 2037 07 0.

$50,000 Each Occurrence

Automobile Liability Insurance

Minimal Limits: " | Contractor must have their palicy: (1}
$1,000,000 Per Occurrence endorsed fo add “the State of Michigan, iis
departments, divislons, agencies, offices,
commissions, officers, employees, and
agents” as additional insureds; and {2)
inelude Hired and Non-Owned Automoblle

coverage.
Workers' Compensation nsurance
Minimal Limits: Waiver of subragation, except where waiver

Coverage according to applicable laws governing | is prohibifed by law,
work activitles,

Employers Liabllily Insurance

Mipimal Limits:

$500,000 Each Accident

$500,000 Each Employee by Disease
$500,000 Aggregate Disease.

Revised 5/03/2016




10,

11,

12,

13.

14.

If any of the required policies provide claims-made coverage, the Gontractor must: (a) provide coverage
with & retrosctive date before the effactive date of the contract or the beginning of Contract Activitles; {b)
maintain coverage and provide evidance of coverage for al least three (3) years after completion of the
Contract Activities: and {c} If coverage is cancsled or not renewed, and not replaced with another claims-
mada policy form with a relroactive date prior to the contract effective date, Contractor must purchase
axtended reporting coverage for @ minimum of three (3) years after completion of work.

Cortractor must: (a) provide Insurance ceriificates fo the Contract Administraior, containing the
agresment or purchase arder number, at Gontract formation and within 20 calendar days of the expiration
date of the applicable policies; (b) require that subconiraciors maintain the required insurances contained
in thie Section; (c) notify the Contract Administrator within & business days If any insurance is cancslled;
and (d) waive all rights agalnst the State for damages coverad by Insurance. Failure to maintain the
required insurance does not limit this waiver,

This Section is not Intended to and Is not bs consirued in any manher as watving, restricting or limiting
the liability of efther party for any obligations under this Contract (including any provisions hereof requiring
Contractor to indemnify, defend and hold harmiess the State).

Raserved
Reserved

indapendent Contractor. Coniractor is an independent contractor and assumes all rights, obiigations
and Habilities set forth in this Contract. Contractor, lts employees, and agents will not be considered
employees of the State. No partnership or joint venture refatlonship is created by virtue of this Contract.
Conlractor, and not the State, Is responsible for the payment of wages, benefits and faxes of Contractor's
employees and any subcontractars. Prior performance does not modify Confracior's stalus as an
independent contractor,

Subcontracting. Cantractor may not delegate any of its obligations under the Contract without the prior
writien approval of the Siate. Coniracter must notify the State at ieast 80 calendar days before the
propased delegation, and provide the Slate any information it requests Lo detenmine whether the
delegation is in its best interest, If approved, Contractor must: {a) ba the, gole point of contact regarding
all contractual matters, Including payment and charges for all Contract Activitiss; (b) make all payments
to the subconiractor; and {¢) incorporate the terms and conditions contained in this Contract in any
subcontract with a subconiractor. Contractor remains responsible for the completion of the Coniract
Activities, compliance with the terms of this Contract, and the acls and omlssions of the subcontractor.
The State, in itz sole discretion, may require the Teplacement of any subcontracior.

Staffing. The State's Conlract Administrator may require Contractor to remove or teassign personnet by
providing a notice to Contractor,

Background Checks. Upon requsst, Coniractor must perform background checks on all employees and
subcontractors and its employees prior to their assignment. The scope is at the discretion of the State
and documentation must be provided as requested, Contractor is responsible for all costs associated
with the requested background checks. The State, in its sole discretion, may alsc perform background
checks.

Assignment, Confractor may not assign this Conlract to any other party without the prior approval of the
State. Upon notice lo Contractor, the Stats, in its sole discretion, may assign In whole or in par, its rights
or respunsibliies under this Contract to any ofher party. If the State determines that a novation of the
Contract fo a third parly is necessary, Contractor will agree fo the novation and provide all necessaty
documentation and signatures.

Change of Control. Contracior wlll nofify, at least 90 calendar days before the effective date, the State
of  change in Contractor's organizational struciure or ownership. Forpurposes ofthis Contract, a change
in control means any of the following: (a) a sale of more than 50% of Contractor's stock; (b) a gale of
substantially alf of Contracior's assets; (c) a change in a majorily of Contracior's board members; {d}
consummation of a merger or consalidation of Contractor with any other entity; (e) a change In ownership
through a transaction or serles of transactions; (f) or the board {or the stockholders) approves a plan of
complete fiquidation. A change of control does not Include any consolidation or merger effected
exciusively to change Lhe domicile of Coniractor, or any transaction or serles of transactions principally
for bona fide equiy financing purposes.
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in the event of & changs of control, Conlractor must require the successor Lo assume this Contract and
all of its obligations under this Contract,

Ordertng. Contractor is not authorlzed to begin parformance uriif recaipt of authorization as identifled in
Schedule A,

Acceptance, Conltract Activiies are subject to inspection and testing by the State within 30 calendar
days of the State's recelpt of them ("State Review Perlod”), unless otherwise provided in Schedule A, i
the Contract Activities are not fully accepted by the State, the State will notify Contractor by the end of
the State Review Period that either: (a) the Contract Activities are accepted, but noted deficlencies must
be corracled; or (b) the Contract Activities are rejected. If the Stale finds materiat deficiencies, it may: {i)
reject the Coniract Activities without performing any further inspections; (i) demand performance at no
additional cost; or {iil) terminate this Contract in accordance with Section 23, Termination for Cause,

Within 10 business days from the date of Contractor's receipt of nollfication of acceplanca with
deficiencies or rejection of any Contract Activities, Contractor must cure, at no additional cosf, the
deficiency and deliver unequivocally acceptable Coniract Activitiss (o the State. If acceptance with
deficiencles or rejection of the Contract Activities impacts the content or delivery of other non-completed
Contract Activities, the partles’ respective Program Managers must determine an agreed to number of
days for re-submission that minimizes the overall impact to the Conlract. However, nothing hersin affects,
alters, or relieves Contractor of its obligations to correct deficlencies in accordance with the lime response
standards set forth in this Conlract.

If Contractor Is unable or refuses to correct the deficiency within the lime response standards set forth in
this Contract, the State may cancel the order in whole or in part. The Sfate, or a third party identifled by
the State, may perform the Contract Activities and recover the difference petween the cost to cure and
the Contract price plus an additional 10% administrative fee.

Dalivery. Contractor must deliver all Contract Activities F.O.B. destinatlon, within the State prernises with
transportation and handling charges pald by Contractor, uhless olherwise spacified in Schedule A, All
containers and packaging becomss the Stale’s exclusive propetiy upon acceptance.

Risk of Loss and Title. Uniil final acceptance, tile and risk of loss or damage to Contract Activities
remains with Contractor. Contractor is responsible for filing, processing, and coflecling all damage claims,
The State will record and report to Confrastor any evidence of visible damage. If the State rejects the
Contract Activities, Contractor must remove them from the premises within 10 calendar days after
notification of rejection. The risk of loss of rejected or non-conforming Contrack Activities remains with
Contractor. Rejected Confract Activities not removed by Contractor within 10 calendar days will be
deemed abandoned by Confractor, and the State will have the right to dispose of It as its own property.
Coniractor must reimburse the State for costs and expenses incurred in storing or effecting removal or
disposition of rejected Contract Activities.

Warranty Period. The warranty period, if applicable, for Contract Actlvities is a fixed period commencing
on the date spedified in Schedule A. If the Contract Activities do not function as warranted during the
warranty period the State may return such non-conforming Conlract Activities to the Contractor for a full
refund,

Terms of Payment. involces must conform fo the requirements communicated from time-to-time by the
State. All undisputed amounts are payable within 45 days of the Slate’s receipt. Contracior may only
charge for Contract Activitles performed as specified in Schedule A. Invoices must include an itemized
statement of all charges. The State is exempt from State sales tax for direct purchases and may be
exempt from federal excise tax, if Services purchased under this Agresment are for the State's exclusive
use. Notwithstanding the foregoing, all prices are inclusive of taxes, and Contractor is responsible for all
sales, use and excise taxes, and any other similar taxes, duties and charges of any kind impossd by any
federal, state, or local governmental endity on any amounts payable by the State under this Contracl,

The State has the right to withhold payment of any disputed amounts until the parties agree as to the
validity of the disputed amount. The State will nolify Contractor of any dispute within a reasonable tims.
Payment by the State will not constitute a walver of any rights as to Conlractor’s continuing obligations,
Including claims for deficlencies or substandard Contract Activities, Conlractor's acceptance of final
payment by the State constitutes & waiver of all claims by Contractor against the State for payment under
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this Contract, other than those clalms previously filed in writing on a timely basis and still disputad.

The State will only disburse payments under this Contract through Electronic Funds Transfer (EFT).
Coniractor must register with the State at http:/fwww.michigan.gov/SIGMAVSS to receive slectronic fund
transfer payments. I Contractor does not register, the State is not liable for failure to provide payment,
Without prajudice to any other right or remedy i may have, the State reserves the right to set oif at any
fime any amount then due and owing o it by Contractor against any amount payable by the State to
Contractor under this Contract.

Reserved

Stop Work Order. The State may suspend any or all activities under the Contract at any time. The State
wili provide Contractor a written stop work order detalling the suspension, Contractor must comply with
{he stop work order upon receipt. Within 90 calendar days, or any longer period agreed lo by Contractor,
ihe State will elther: (a) issue a notice authorizing Contractor fo resume work, or (b} terminate the Confract
of purchase order, The State will not pay for Contract Activities, Contractor's iost profits, or any additional
compensation during a stop work period.

Termination for Cause. The State may terminate this Contract for cause, in whole or in par, if
Cantracter, as'determined by the State: (a) endangers the value, integrity, or security of any location,
data, or personnal; {b) becomes insolvent, petitions for bankrupley court proceedings, or has an
involuntary bankruptey proceeding filed against it by any credlior; (c) engages in any conduct that may
expose the State fo liability; (¢) breaches any of its material duties or obligations; or (e) fails to cure a
breach within the Ume stated in a notice of breach. Any reference lo specific breaches being material
breaches within this Caniract will not be construed to mean that other breaches are not material,

If ihe State terminates this Contract under this Section, fhe Siate will issue a termination notice specifving
whether Coniractor must: {a) cease performance Immediately, or () continue to perform for a speciiied
period. ¥ it is later determined that Conlractor was not in breach of the Gonlraci, the termination will be
deemed ic have been a Termination for Convenience, effective as of the same date, and the rights and
ohiigations of the parties will be limited to those provided In Section 24, Termination for Convenience.

The State will only pay for amounts due to Condractor for Contracl Activities accepted by the State on or
before the date of fermination, subject to the State's right to set off any amounts owed by the Contracior
for fhe State's reasonable costs in ferminating this Contract. The Contractor must pay all reasonable
costs incurred by the State in terminating this Contract for cause, including administrative costs, attorneys’
fees, court costs, fransition costs, and any costs the State Incurs fo procure the Contract Aclivities from
other sources,

Termination for Convenience. The State may immediately terminate this Contract in whole or in part
without penatty and for any reason, including but not fimited to, appropriafion or budget shortfalls. The

~ termination notice will specify whether Contractor must: (a) cease parformance of the Contract Activities

immediately, or (b) continue to perform the Contract Activities in accordance with Section 25, Transition
Responsibilities, If the State terminates this Contract for convenlence, the State will pay all reasonable
cosls, as determined by the State, for State approved Transition Responsibilities.

Transition Responsibilities. Upon lermination or expiration of this Contract for any reason, Contractor
must, for a period of time specified by the State (not to exceed 90 calendar days), provide all reasonable
transifion assistance requested by the Staie, o allow for the expired or terminated portion of the Contract
Aclivities to continue without Inferruption or adverse effect, and to facilitate e orderly transfer of such
Contract Activities to the State or Its designees. Such transitlon assistance may include, but is not limlted
to: {a) continuing to perform the Contract Activities at the eslabiished Contract rates; {b} taking all
reasonable and necessary measures to transition performance of the work, Including all applicable
Contract Activities, training, equipment, software, leases, reporis and other documentation, to the State
ot the Stale's designee; (c) taking all necessary and appropriate steps, or such other action as the Stale
may direct, to preserve, maintain, profect, or retum to the Siate all materjals, data, property, and
confidentlal information provided directly or indirectly to Contracior by any entity, agent, vendor, or
employee of the State; {d) transferring iltle in and delivering to the State, at the State’s discration, alt
completed or partlally completed deliverables prepared under this Contract as of the Contract termination
date; and (&) preparing an accurate accounting from which the State and Contractor may reconcile alt
outstanding accounts (collectively, “Transition Responsibilities”), This Confract will aulomatically be
exiended through the and of the Lransition period.
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General [ndemnification. Contractor must defand, indemnify and hold the State, lts depariments,
divisions, agencies, offices, commissions, officers, and employses hamless, without fimitation, from and
against any and all actions, clalms, losses, liabilifies, damages, cusls, attorney fees, and sxpenses
{Including those required to establish the right to indemnification), arising out of or relating to: (a} any
breach by Contractor {or any of Coniracior's employees, agenls, subcontractors, or by anyone else for
whose acls any of them may be liable) of any of the promises, agresments, representations, warranties,
or Insurance requirsments contained in this Contract; {b) any Infringsment, misapproptiation, or other
violation of any intellectuat property right or other right of any third pasty, (¢} any bodily injury, death, or
damage to real or tangible personal property oceurring wholly or in parl due to action or inactlon by
Contractor (or any of Contracior's employees, agents, subcontractors, or by anycne else for whose acts
any of lhern may be liable); and {d) any acts or omissions of Gontractor (or any of Contractor's employees,
agenis, subcontractors, or by anyone else for whose scts any of them may be fiable).

The State will notify Contractor in writing if indemnification is sought; however, failure to da so will nol
relieve Coniractor, except to the extent that Contractor Is materially prejudiced. Contractor must, fo the
satisfaction of the State, demonstrate its financial ability to carry oul these obligations.

The State s entitlad to: {I) regular updates on proceeding status; (i} participate in the defense of the
proceeding; (il) employ iis own counsel; and to (iv) retain control of the defense If the State deems
necessary. Confractor will not, without the State's wrilen consent {not 1o be unreasonably withheld),
settls, compromise, or consent ta the entry of any judgment in or otherwise seek to terminate any clalm,
action, or proceeding, To the extent that any State employee, official, or law may be involved or
challenged, the State may, at its own expense, conirol the defense of that portion of the claim.

Any litigation activity on behalf of the State, or any of its subdivisions under this Section, must be
coordinated with the Depattment of Attorney General. An atlomey designated to represent the Stale may
not do so until approved by the Michigan Attorney General and appolnied as a Spectal Asgisiant Aftorney
General,

Infringement Remedies. If, in either parly’s opinion, any plece of equipment, software, commaodity, or
service supplied by Contractor or its subcontractors, or its operalion, use or reproduction, is likely to
become the subject of a copyright, patent, trademark, or trade secret infringement claim, Conlracior must,
at Its expense: (a) procure for the Stale the right to continue using the equipment, software, commodily,
or service, or if this option is not reasonably available to Contractor, (b) replace or modify the same so
that it becomes non-infringing; or (c) accept its returm by the State with appropriate credits to the State
against Contractor’s charges and reimburse the State for any losses o costs Incurred as a consequence
of the State ceasing its use and returning it.

Limitation of Liability. The State is not liable for conssquential, incidental, indirect, or special damages,
regardless of the nature of the action.

Disclosure of Litigation, or Other Proceeding. Contractor must notify the State within 14 calendar
days of receiving notice of any litigation, investigation, arbitration, or other procesding (collectively,
*Proceeding") involving Contractor, a subcontractor, or an officar or dirsctor of Confractor or
subcontractor, that arises during the term of the Contract, including: (a}a criminal Proceeding; (b) a parole
or probation Proceeding; (¢) a Proceeding under the Sarbanes-Oxley Act; (d) a clvil Proceeding involving:
(1) a claim that might reasonably be expecied to adversely affect Contractor's viabllity or financlal stabiity;
or {2) a governmental or public enfity's claim or written allegation of fraud; or {e) a Proceeding Involving
any license that Contractor is required to possess in order to perform under this Contract,

State Data. All data and information provided to Contractor by or on behalf of the State, and all data and
information detived therefrom, Is the exclusive property of the State ("State Data"); this definition Is to be
construed as broadly as possible. Upon request, Conlractor must provide to the State, or a third party
designated by the State, all State Data within 10 calendar days of the request and in the format requested
by the State. Contractor will assume all costs incurred in compiling and supplying State Data. No State
Data may be used for any marketing purposes.

Reservad,

Non-Disclasure of Confidential Information. The parties acknowledge ihat each parly may be
exposed lo oF acquire communication or data of the other party that is confidential, privileged
communication not intendead to be disclosed fo third partles. The provistons of this Seclion survive the
termination of this Contract.

Revised 5/03/2016




b.

33. Reserved

Revised 5/03/2016

Meaning of Confidential Information. For the purposes of this Conlract, the term
"Confidential Information” means all information and decumentation of a party that: (a)
has bean marked “confidentlal’ or with words of slmilar meaning, at the time of disclosure
by such party; {b) if disciosed orally or not marked “confidential’ or with words of similar
meaning, was subsequently summatized in writing by the disclosing party and marked
seonfidential® or with words of similar meaning; and, (c) should reasonably be recognized
as confidential Information of the disclosing party. The term “Confidenttal Information” doss
not Includa any information of documentation that was: (a) subject to disclosure under the
Michigan Freedom of Information Act (FOIA}; (b} already in the possession of the recelving
party without an obligatlon of confidentlality; (c) developed Independently by the recelving
party, ag demonstrated by the receiving party, without violating the disclosing party's
propristary rights; (d) obtained from a source other than the disclosing parly without an
obligation of confidentiaiily; or, (e} publicly available when received, or thereafter became
publicly available (other than through any unauthorized disclosure by, through, or on behalf
of, the recelving party). For purposes of this Contrack, in all cases and for ail maiters, State
Data 1s deemed (o be Confidential Information.

Obligation of Confidentiality. The parties agree fo hold all Confidential Information in strict
confidence and not to copy, reproduce, sefl, transfer, or otherwise dispose of, give or
disclose such Confldential Information to third parlles other than employees, agents, or
subcontractors of a parly who have a need to know in connection with this Contract or o
use such Confidential information for any purposes whatsoever other than the performance
of this Contract. The parties agree to advise and require their respective employees,
agents, and subcontractors of thelr obligations to keep alf Confidential Information
confidentlal. Disclosure to a subcontractor Is permissible where: (a} use of a subcontraclor
is authorized under this Contract; {b) the disclosure is necessary or otherwise naturally
oceurs In connection with work that is within the subcontractor's responsibilities; and {c)
Contractor obligates the subcontractor In a written conlract fo maintaln the State's
Confideniial Information in confidence. Al the State's request, any employee of Contractor
or any subconéraclor may be required to execute a separats agreement to be bound by the
provisions of this Sectlon,

Cooperation to Pravent Disclosure of Confidential information. Each party must use its best

sfforts lo assist the other parly in identifying and preventing any unauthorized use or
disclosure of any Confidential Information. Without limiting the foregoing, each parly must
advise the other party immediately in the event either party learns or has reason fo believe
fhat any person who has had access to Confidential Information has violated or intends to
violate the terns of this Contract and sach party will cooperaie with the other party In
saeking Injunctive or other equitable relief against any such person.

Remedies for Breach of Obligation of Confidentiality. Each parly acknowledges that breach
of its obilgation of confidentiality may give rise to irreparable injury o the other party, which
damage may be inadequately compensable In the form of monetary damages. Accordingly,
a party may seek and obtaln injunctive relief against the breach or threatened breach of the
foregoing undertakings, in addition to any other legal remedies which may be available, to
include, In the case of the State, at the sole election of the State, the immediate termination,
without liabllity to the State, of this Coniract or any Statement of Work corresponding to the
breach of threatened breach,

Surrender of Confidentlal information upon Temnination, Upon termination of this Contract
or a Statement of Work, in whole or in part, each party must, within 5 calendar days from

the date of termination, return fo the other party any and all Confidential Information received
from the other party, or created or received by a party on bahalf of the other party, which
are in such party's possession, custody, or control; provided, however, that Contractor must
return State Data to the State following the timeframe and procedure described further in
this Contract. Shouid Contractor or the State determine that the raturn of any Confldential
Information is not feasible, such parly must destroy the Confidential Information and must
certify the same In writing within 5 calendar days from the date of termination to the other
party, However, the State's legal ability to destrey Contractor data may be restricted by lts
retention and disposal schedute, In which case Contractor's Confidential information will be
desiroyed after the retention period explres.
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Records Maintenance, Inspection, Examination, and Audit. The State or its desighee may audit
Contractor to verify compliance with this Contract. Contractor must retaln, and provide to lhe State or lts
designee and the auditor general upon request, all financlal and accounting records related io the
Gontract through the term of the Contract and for 4 years after the |atter of termination, explration, or final
payment under this Contract or any extension (“Audit Period”). If an audit, fitigation, or other action
involving the records is initiated before the end of the Audit Period, Contractor must retaln the records
until all issues are resolved,

Within 10 calendar days of providing nofice, the State and its authorized representatives or designees
have the right to enter and inspect Contractor's premises or any other places where Confract Activities
are baing periormad, and examine, copy, and audit all records related to this Contract. Contractor must
cooperate and provide reasonable assistance. [f any financial errors are revealed, the amount in error
musi be reflected as a credit or debit on subsequent Invoices until the amount is paid or refunded. Any
remaining balance at the end of the Contract must be pald or refunded within 45 calendar days.

This Section applies to Contractor, any parent, affitiate, or subsidiary organization of Contractor, and any
subcontracior thal performs Contract Activities in connection with this Contract.

Warranties and Representations, Contractor represents and warrants: (a) Contractor is the owner or
licensee of any Contract Activities that it licenses, sells, or develops and Contractor has the rights
necessary (o convey iitle, ownership rights, or licensed use; {b) all Contract Activities are dellvared free
from any securily interest, lien, or encumbrance and wiif continue in that respect; (¢) the Contract Activities
will not infringe the patent, irademark, copyright, trade secret, or other proprietary rights of any third party;
() Contractor must assign or otherwise transfer to the State or its designee any manufacturer's warranty
for the Contract Activities; (g) the Contract Activities are merchantable and fit for the specific purposes
Identified In the Contract; (f) the Contract signatory has the authority lo enfer into this Contract; {g) afl
Informatlon furnished by Contractor in connection with the Confract faiy and accurately represents
Cantracior's business, properties, finances, and operalions as of the dates covered by the information,
and Contraclor will inform the State of any material adverse changes;(h) all information furnished and
representations made in connaction with the award of this Contract is true, accurate, and complete, and
contains no false statements or omifs any fact that would make fhe Information misteading; and that (i)
Contractor Is nefther currently engaged In nor will engage in the boycott of a person based in or doing
business with & strategic pariner as described in 22 USC 8801 to 8808, A breach of this Section is
considerad a material breach of this Contract, which entities the State to terminate this Contract under
Saction 23, Termination for Cause.

Conflicts and Ethics. Contracior will uphold high ethical standards and is prohibited from: (&) holding
or acquiring an inlerest that would conflict with this Conlract; (b} doing anything that creates an
appearance of impropriety wilh respect to the award or performance of the Contract; (c) attempting io
Influence or appearing to influence any State employee by the direct or indirect offer of anything of value;
or {d) paylng or agreeing to pay any person, other than employees and consultants working for Coniractor,
any consideration contingent upon ihe award of the Contract. Confractor must immediately notify the
State of any violation or potential violation of these standards. This Sectlon applies to Contraclor, any
parent, affiiiate, or subsidiary organization of Contractor, and any subcontractor that performs Contract
Aclivities in connection with this Contract.

Compliance with Laws. Coniractor must comply with all federal, slate and focal [aws, rules and
regulations.

Ressarved
Resetved

Nendiscrimination. Under the Elllott-Larsen Clvil Rights Act, 1976 PA 453, MCL 37.2101, ef seq., and
the Persons with Disabilitizs Clvil Rights Act, 1976 PA 220, MCL 37.11(1, ef seq., Contractor and its
subcontraciors agree not o discriminate against an employee or applicant for employment with respect
to hire, tenure, tarms, condifions, or privilegas of employment, or a matter directly or Indirectly related to
employment, because of race, color, reilgion, national origin, age, sex, height, weight, marital status, or
mental or physical disabllity. Breach of this covenant is a materlal breach of this Coniract,
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Unfair Labor Practice. Under MCL 423,324, the Staie may void any Contract with a Conlracior or
subcontracior who appears on the Unfair Labor Practice register compliad under MCL. 423.322. '

Boverning Law. This Confract is governad, construed, and enforced in accerdance with Michigan law,
excluding choice-of-law principles, and all claims relating to or arising out of this Coniract are governed
by Michigan law, excluding choice-of-law principles. Any dispute arising from this Gontract must be
resclved in Michigan Court of Claims. Conlractor consents to venue in Ingham County, and waives any
objections, such as lack of personal lurisdiction or forum non convenlens. Coniractor must appoint agents
in Michigan to receive service of process.

Non-Exciusivity. Nothing contained in this Contract is intended nor will be construed as creating any
requirements contract with Contractor, This Contract does not restrict the State or its agencies from
acquiring similar, equal, or like Confract Activities from other sources.

Force Majeure, Nelther party will be in breach of this Contract because of any faiiure arising from any
disaster or acts of god that are beyond thelr control and without their fault or negligence. Each party will
use commerdially reasonable effarts to resume perfarmance. Contractor will not be relleved of a breach
or delay caused by its subcontractors. if iImmediate performance is necessary to ensure public health
and safety, the State may immediately contract with & third party.

Dispute Resofution. The parties will endeavor to resolve any Contract dispute in accordance with this
provision, The dispute will be referred fo the parties’ respective Contract Administrators or Program
Managers. Such referral must include a description of the issues and all supporting documentation. The
parties must submit the dispute to a senior executlve If unable to resolve the dispute within 15 business
days. The parties will continue performing while a dispute is being resolved, unless the dispute precludas
performance. A dispute involving payment does nof preciude performancs.

Liligation to resolve the dispute will not be instituted until after the dispute has been elavated to the parties'
sanior executive and either concludes that resolution Is unlikely, or fails to respond within 15 business
days. The partles are not prohibifed from instituting formal proceedings: (a) to avoid the explration of
statute of limitations period; (b) o preserve a superior position with respect to creditors; or {c) where a
party makes & delermination that a temporary restraining order or other injunctive relief is the only
adequate remedy. This Sectlon does not limil Lhe State's right to terminate the Contract.

Media Releases. News releases (including promotional titerature and commerdial advertisements)
pertaining to the Contract or project to which it relates must not be made without prior written State
approval, and then only In accordance with the explicit written instructions of the State.

Website Incotporation. The State is not bound by any content on Gontractor’s website unless expressly
incorporated directly into this Contract,

Entite Agreement and Order of Precedence. This Confract, which includes Schedule A - Statement
of Work, and axpressly Incorporated scheduies and exhibits, is the entire agreement of the parfies related
to the Contract Activities. This Conlract supersedes and replaces all previous understandings and
agreements between the parties for the Contract Activities. [f there is a conflict between documents, the
order of precedence is: (a) first, this Contract, excluding its schedules, exhibits, and Schedule A ~
Statement of Work; (b) second, Schedule A — Statement of Wark as of the Effective Date; and (g) third,
schedules expressly incorporated into this Conlract as of the Effective Date. NO TERMS ON
CONTRACTOR'S INVOICES, ORDERING DOCUMENTS, WEBSITE, BROWSE-WRAP, BHRINK-
WRAP, CLICK-WRAP, CLIGK-THROUGH OR OTHER NON-NEGOTIATED TERMS AND CONDITIONS
PROVIDED WITH ANY OF THE CONTRACT ACTIVITIES WILL CONSTITUTE A PART OR
AMENDMENT OF THIS CONTRACT OR IS BINDING ON THE STATE FOR ANY PURPOSE. ALL
SUCH OTHER TERMS AND CONDITIONS HAVE NO FORCE AND EFFECT AND ARE DEEMED
REJECTED BY THE STATE, EVEN IF ACCESS TO OR USE OF THE CONTRACT ACTIVITIES
REQUIRES AFFIRMATIVE ACCEPTANCE OF SUCH TERMS AND CONDITIONS.

Severability. If any part of this Contract Is held invalid or unenforceable, by any court of competent
jurlsdiction, that part will be deemed deleted from this Contract and the severed part will be replaced by
agreed upon language that achieves the same or similar objsctives. The remaining Contract will continue
in full force and effect.

Waiver, Falture to anforce any provision of this Contract will not constilute a walver,

Revised 5/03/2016




53. Survival. The provisions of this Contract that impose continuing obligations, including warranties and
representafions, termination, transition, insurance coverage, indemnification, and confidentiality, will
survive the expiration or termination of this Contract,

54. Contract Modification. This Contract may not be amended axcept by signed agreemeni between the
parties (a "Contract Change Notice"). Notwithstanding the foregoing, no subsequent Statemant of Work
or Coniract Change Nolice execuled after the Effective Dale will be construed to amend this Contract
unless it specifically states iis intent to do so and cites the section or sections amended.

Revised 5/03/2016




STATE OF MICHIGAN
ENTERPRISE PROCUREMENT

Department of Technology, Management, and Budget

525 W, ALLEGAN ST., LANSING, MICHIGAN 48813
P.O. BOX 30026 LANSING, MICHIGAN 48209

CONTRACT CHANGE NOTICE

Change Notice Number 6

to
Contract Number 07181300379

NATIONAL PATENT ANALYTICAL SYSTEMS INC

Perry Curtis IMSP
517-636-0217

2090 Harrington Memorial Road
Mansfield, OH 44803

Danigl Fusco

419-526-8726

dif@npas.com

wwrninq 192

Curtisp1@Michigan.gov
Sue Cieciwa DTMB

(517) 284-7007
cieciwas@michigan.gov

dOLOVHLINOD

CONTRACT SUMMARY
BREATH TEST INSTRUMENTS, SUPPLIES, TRAINING & MAINTENANCE FOR THE MICHIGAN STATE POLICE

September 1, 2011 August 31, 2014 ~ August 31, 2017

Net 30 Days ' DMT Instruments ~ Min. 45 Days ARO
7 _ Supplies — Ship within & Business Days

O P-Card O Direct Voucher (DV) [0 Other O Yes No

Supplies: 200 Mouthpieces, 200 Tickets
Instruments: 1 each, 200 Mouthpieces, 200 Tickets
DESCRIPTION OF CHANGE NOTICE

T S A= N N Y I
$3,077,560.00 $0.00 © $3,077,560.00

DESCRIPTION
Effective September 1, 2017, the State is exercising the fourth option year. The revised Contract expiration date is August 31,
2018. Effective September 1, 2017 pricing for Item No. 1 Repairs, Maintenance & Certification of Breath Alcohol Detecting
Devices, maintenance of detecting devices per the specifications, is increased from $1,040.00 to $1,176.00, per revised
Attachment A. All other terms, conditions, specifications and pricing remain the same. Per Contractor and agency agreement,
land DTMB Procurement approval.




Attachment A, Price Proposal

Item | Unit of Eff. 9/1/17
No. | Issue | Description Unit Price
1. Ea Repairs, Maintenance & Certification of Breath $1,176.00
Alcohol Detecting Devices, maintenance of the
detecting devices per the specifications.
2. Ea Mouthpiece #1, Guth “Ulfrap” per the $.34 (gty of 200)
specifications. $.31 (gty of 400)
$.29 (gty of 1000)
3 Ea Mouthpiece #2, RepCo "Ultrap" per the Discontinued
specifications
4, Ea Evidence Tickets per the specifications $.21 {gty of 200)
$.20 (gty of 400)
$.19 (gty of 1000)
5. Ea BAC Datamaster Instrument DMT with dry gas $7,227.80
option and printer.
6. Hour | Person to assist with "“Operator” Training $60.00
7. Hour | Technician, Hourly Rate $72.50

Per order discounts on mouthpiece #1 Guth “Ulirap” are specified above.

Per order discounts on Evidence Tickets are specified above.

Lead Time for Delivery:

DMT instruments only —a minimum of 45 Days after receipt of order.
Supplies - ship within 5 Days after receipt of order.

All items FOB Destination.

All orders must be F.O.B. Destination with transportation charged prepaid on the order. Other F.O.B. terms will not be

accepted. Contractor meets said requirements as provided above, without exception.




STATE OF MICHIGAN
ENTERPRISE PROCUREMENT

Department of Technology, Management, and Budget
525 W. ALLEGAN ST., LANSING, MICHIGAN 48913
P.C. BOX 30026 LANSING, MICHIGAN 48908

CONTRACT CHANGE NOTICE
Change Notice Number 3

to

Confract Number 071B1300379

NATIONAL PATENT ANALYTICAL
SYSTEMS INC

2090 Harrington Memorial Road
Mansfield, OH 44903

Daniel Fusco

419-526-6726

dif@npas.com

xwkrne] 19

Victoria Olivarez MSP

517-284-3304

OlivarezV1@Michigan.gov

Sue Cieciwa DTMB
517-284-7007

CieciwaS@michigan.gov

CONTRACTOR

~ CONTRACT SUMMARY
DESCRIPTION: BREATH TEST INSTRUMENTS, SUPPLIES, TRAINING & MAINTENANCE FOR THE MICHIGAN
STATE POLICE

September1 2011 August31 2014 August 31, 2016

Net 30 Days T DMT Instruments Mln 45 Days ARO
y _ Spplles — Ship |t|n 5 Bsus Days
I':I Dlrect Voucher DV) _ [ Othe -

7 plies. 200 uthpleces200 Tickets
Instruments: 1 each, 200 Mouthpieces, 200 Tickets
_ DESCRIPT!ON OF CHANGE NOTICE

—_E_— August 31,2017

$3,077,560.00 "$000 "~ $3.077,560.00

DESCRIPTION: Effective September 1, 2016, the third option year available on this Contract is hereby
exercised. The revised Contract expiration date is August 31, 2017. All other terms, conditions,
specifications and pricing remain the same. Per Contractor and agency agreement, and DTMB
Procurement approval.




Form Wo, DTMB-3521 {Rev. 10/2015)

AUTHORITY: Act431 of 1984

COMPLETION: Required

PENALTY: Contract change wil not be executed unless form is flled

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT & BUDGET
PROCUREMENT

526 V. ALLEGAN STREET 0. BOY. 30026
LANSING, Ml 42¢32 LAKSING, Hi 48808,

_——-———— —
CHANGE NOTICE NO. 4
fo
CONTRACT NO. 071B1300379
between

THE STATE OF MICHIGAN
and

National Patent Analytical Systems Inc Daniel Fusco dif@npas.com

2090 Harrington Memorial Road
Mansfield, OH 44903 419-526-6726 HrakxEx1192

Vickie Olivarez 517-336-6336 OlivarezV1@Michigan.gov

Sue Cieciwa 517-284-7007 CieciwaS@michigan.gov

DMT Instruments —~ Min. 45 Days ARO
lies — Ship within 5 Business Days

1 P-card O Direct Voucher (DV) O Other

sh:

Supplies: 200 Mouth plece5200 Tickets
[ instrument: 1 each, 200 Mouthpieces, 200 Tickets

X Five months O August 31, 2016

$3,077,560.00 $0.00 $3,077,560.00
DESCRIPTION: Effective April 1, 2018, five months of the second option year available on this Contract is hereby
exercised. The revised contract expiration date is August 31, 2016. All other terms, conditions, specifications, and
pricing remain the same. Per contractor and agency agreement, and DTMB Procurement approval.




Form No, DTMB-3521 {Rev. 7/2016}

AUTHORITY: Acf 431 of 1984

COMPLETION: Required

PENALTY: Contrast change wil not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PROCUREMENT
P.0. BOX 30028, LANSING, Ml 43909
OR
525 W. ALLEGAN, LANSING, MI 48933

CHANGE NOTICE NO. 3

to

CONTRACT NO. 07181300379
between

THE STATE OF MICHIGAN

and

Daniei J. Fusco

(419) 526-6727

National Patent Analytical Systems, Inc.

_ 5f@npa.com

2090 Harrington Memorial Road
Mansfield, OH 44903

Vickie Olivarez (517) 241-1064 olivarezvl@michigan.gov

Sue Cieciwa {517) 284-7007 cieciwas@ michigan.gov

DESCRIPTION: Breath Test instruments, Supplies, training and Maintenance — Michigan State Police

4, 1 year options

| D Instrumens — Min. 45 Days ARO
Supplies — Ship within 5 Business Days

AN MUMIDE OUIREMEN;
Supplies: 200 Mouthpieces, 200 Tickets
Instrument: 1 each, 200 Mouthpieces, 200 Tickets

Seven months (] March 31, 2016

$3,077,560.00 $0.00 $3,077,560.00

DESCRIPTION: Effective September 1, 2015, seven months of the second option year available on this contract is
hereby exercised. The revised contract expiration date is March 31, 2016. All other terms, conditions, specifications,
and pricing remain the same. Per contractor and agency agreement, and DTMB Procurement approval.




Form No. DTMB-3521 (Rev. 4/2012)

AUTHORITY: Act 431 of 15984

COMPLETION: Required

PENALTY: Contract change will nof be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PROCUREMENT
P.O. BOX 30026, LANSING, M| 48209
OR
525 W. ALLEGAN, LANSING, Mi 48933

CHANGE NOTICE NO. 2

to

CONTRACT NO. 071B1300379

between

THE STATE OF MICHIGAN

and

National Patent Analytical Systems, Inc. | Daniel J Fusco dif@npas.com

2090 Harrington Memorial Road
[ Mansfield, OH 44803 (419) 526-6727

Vickie Olivarez (517) 241-1064 olivarezv1@michigan.gov
Sue Cieciwa (517) 284-7007 cieciwas@michigan.gov

PO,

Four One-Year Options
oA

M) ]
Supplies: 200 Mouthpieces, 200 Tickets
Instrument; 1 each, 200 Mouthpieces, 200 Tickets

August 31, 2015

$0.00 - $3,077,560.00

Effective September 1, 2014, the first option year available on this coniract is hereby exercised. The revised
contract expiration date is August 31, 2015,

Effective September 1, 2014 pricing on this contract is hereby updated, per revised Attachment A.
In addition, Section 1.4.1 Timeframes is hereby changed to read:




“All Deliverable(s) must be delivered as follows:

DMT Instruments — a minimum of 45 Days after recsipt of order
Supplies - ship within 5 Days after receipt of order

The receipt of order date is governed in the same manner as notices sent under Section 2.3.8, Notices.”

Section 1.3.2 Reporis is hereby changed to read:

“The Contractor must submit the following periodic reports to the State: usage reports, including guantity and
dollars for State.”

The following Sections are hereby deleted from this Contract:
Section 1.7.1 MIDEAL
Section 2.22.1 MIDEAL Requirements
Section 2.22.2 State Administrative Fee
All other terms, conditions, specifications, and pricing remain the same.

Per agency request, contractor agreement, and DTMB Procurement approval.




Attachment A, Price Proposal

ttem | Unit of Eff. 9/1/14
No. |lssue | Description Unit Price
1. Ea Repairs, Maintenance & Certification of Breath $1,040.00
Alcohol Detecting Devices, maintenance of the
detecting devices per the specifications.
2. Ea Mouthpiece #1, Guth “Ultrap” per the $.34 (gty of 200)
specifications. $.31 {aty of 400)
$.29 (qty of 1000)
3. Ea Mouthpiece #2, RepCo "Ultrap™ per the Discontinued
specifications
4. Ea Evidence Tickets per the specifications $.21 (aty of 200)
$.20 (gty of 400)
$.19 (gty of 1000)
5. Ea BAC Datamaster Instrument DMT with dry gas $7,227.80
option and printer.
B. Hour | Person to assist with “Operator” Training $60.00
7. Hour | Technician, Hourly Rate $72.50

Per order discounts on mouthpiece #1 Guth “Ulfrap” are specified above.

Per order discounts on Evidence Tickets are specified above.

Lead Time for Delivery:

DMT instruments only — a minimum of 45 Days after receipt of order.
Supplies - ship within 5 Days after receipt of order.

All itemms FOB Destination.

All orders must be F.O.B. Destination with transportation charged prepaid on the order. Other F.O.B.
terms will not be accepted. Contractor meets said requirements as provided above, without
exception.



Form No, DMB 234 {Rev. 1/96

AUTHORITY: Act431of 198

COMPLETION: Requlred

PENALTY: Contract wilt not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET  February 14, 2012
PROCUREMENT
P.O. BOX 30026, LANSING, M! 48809
OR

530 W. ALLEGAN, LANSING, Ml 48933

CHANGE NOTICE NO. 1
TO
CONTRACT NO. 07181300379
between
THE STATE OF MICHIGAN
and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 526-6726
National Patent Analytical Systems, Inc. Daniel J. Fusco
2090 Harrington Memorial Road CONTRACTOR NUMBER/MAIL CODE
Mansfield, OH 44903

BUYER/CA (517) 373-7396
Email: djf@npas.com | Kristen Robel

Contract Compliance Inspector; Victoria Glivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT PERIOD: 3 yrs. + 4 one-year options  From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 NIA
F.0.B. SHIPPED FRCM
Destination N/A
ALTERNATE PAYMENT OPTIONS:
] P-card [] Direct Voucher (DV) [J Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEQOUS INFORMATION:

This Contract has been extended to iocal units of government.
NATURE OF CHANGE (S):
Effective February 14, 2012 the Buyer for this Contract has been changed to:
Kristen Robel

Phone: (517) 373-7396
RobelK@michigan.gov

All other terms, conditions, specifications and pricing remain the same.

AUTHORITY/REASON;

Per DTMB-Procurement’s approval.

TOTAL ESTIMATED CONTRACT VALUE:  $3,077,560.00



Form No. DMB 234 {Rev. 1/86)

AUTHORITY: Act 431 of 1984

COMPLETION: Requlred

PENALTY: Contract will not be executed uniess form Is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET September 8, 2011
PURCHASING OPERATIONS
P.0. BOX 30026, LANSING, M!I 48809

OR
530 W. ALLEGAN, LANSING, Ml 48933

NOTICE
OF
CONTRACT NO. 07181300379
between
THE STATE OF MICHIGAN
and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 526-6726
National Patent Analytical Systems, Inc. Daniel J. Fusco
2090 Harrington Memorial Road CONTRACTOR NUMBER/MAIL CODE
Mansfield, OH 44903

BUYER/CA (517) 373-9776
Email: dif@npas.com Paula Hurst

Contract Compliance Inspector: Victoria Olivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT BERIOD: 3 yrs. + 4 one-year options _ From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 N/A
F.O.B. SHIPPED FROM
Destination N/A
ALTERNATE PAYMENT OPTIONS:
O P-card [] Direct Voucher (DV) ] Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEQUS INFORMATION:

TOTAL ESTIMATED CONTRACT VALUE:  $3,077,560.00



Form No. DMB 234 (Rev. 1/96)

AUTHORITY: Act431of 1934

COMPLETION: Regulred

PENALTY: Contract will not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PURCHASING OPERATIONS
P.0. BOX 30026, LANSING, Mi 48909
OR

530 W. ALLEGAN, LANSING, MI 48933

CONTRACT NO. 071B1300379

between
THE STATE OF MICHIGAN
and
NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 526-6726
National Patent Analytical Systems, inc. Daniel J. Fusco
2090 Harrington Memorial Road CONTRACTOR NUMBER/MAIL CODE

Mansfield, OH 44903

BUYER/CA (517) 373-9776
Email: dif@npas.com | Paula Hurst

Contract Compliance Inspector: Victoria Olivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT PERIOD: 3 yrs. + 4 one-yearoptions  From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 N/A
F.O.B. SHIPPED FROM
Destination N/A
ALTERNATE PAYMENT OPTIONS:
[] P-card [] Direct Voucher (DV) ] Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEQUS INFORMATION:

The terms and conditions of this Contract are those of ITB #07111300198, this Contract
Agreement and the vendor's quote. In the event of any conflicts between the specifications,
and terms and conditions, indicated by the State and those indicated by the vendor, those of
the State take precedence.

Estimated Contract Value:  $3,077,560.00

All terms and conditions of the invitation to bid are made a part hereof.

FOR THE CONTRACTOR: FOR THE STATE:
National Patent Analytical Systems, Inc.
Firm Name Signature
Jeff Brownlee, Chief Procurement Officer
Authorized Agent Signature Name/Title
DTMB, Purchasing Operations
Authorized Agent (Print or Type) Division

Date Date



STATE OF MICHIGAN
Department of Technology, Management and Budget
Purchasing Operations

Contract #071B1300379
Breath Test Instruments, Supplies, Training, and Maintenance

Buyer Name: Paula Hurst
Telephone Number: (517) 373-9776

E-Mai! Address: hurstp2@michigan.gov
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Definitions
This section provides definitions for terms used throughout this document.

Business Day - whether capitalized or not, means any day other than a Saturday, Sunday, State employee
temporary layoff day, or State-recognized legal holiday (as identified in the Collective Bargaining Agreement
for State employees) from 8:00am through 5:00pm Eastern Time unless otherwise stated.

Buyer — the DTMB-Purchasing Operations employee identified on the cover page of this Contract.

Chronic Failure - as defined in applicable Service Level Agreements.

Contract — based on this RFP, an agreement that has been approved and executed by the awarded bidder,
the DTMB-Purchasing Operations Director, and the State Administrative Board.

Contractor — the awarded bidder after the Effective Date.

Days - Business Days unless otherwise specified.

Deleted, Not Applicable - the section is not applicable or included in this Contract Thisisused as a
placeholder to maintain consistent numbering.

Deliverable(s) - physical goods or commodities as required or identified in a Statement of Work.

Eastern Time — either Eastern Standard Time or Eastern Daylight Time, whichever is prevailing in Lansing,
Michigan.

Effective Date - the date that a binding contract is executed by the final party.

Final Acceptance - has the meaning provided in Section 2.8.7, Final Acceptance, unless otherwise stated in
Article 1.

Key Personnel - any personnel designated as Key Personnel in Sections 1.3.3, Staff, Duties, and
Responsibilities, and 2.4.2, Contractor Key Personnel, subject to the restrictions of Section 2.4.2.

Post-Industrial Waste - industrial by-products which would otherwise go to disposal and wastes generated
after completion of a manufacturing process, but does not include internally generated scrap commonly
returned to industrial or manufacturing processes.

Purchase Order - a written document issued by the State that requests full or partial performance of this
Contract.

State - the State of Michigan.

State Location - any physical location where the State performs work. State Location may include state-
owned, leased, or rented space.

Stop Work Order - a notice requiring the Contractor to fully or partially stop work in accordance with the terms
of the notice.

Subcontractor - a company or person that the Contractor delegates performance of a portion of the
Deliverable(s) to, but does not include independent contractors engaged by the Contractor solely in a staff
augmentation role.

Unauthorized Removal - the Contractor's removal of Key Personnel without the prior written consent of the
State.
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Article 1 — Statement of Work

1.1 Project Identification

This Contract is for maintenance on Blood Alcohol Content (BAC) Data Master Transportable (DMT) Breath
Testers, repairs, as needed, and the purchase of instruments and supplies, including mouthpieces, evidence
tickets, and training for current and future instruments.

1.1.1_ Project Request
This Contract is for the purchase of DataMaster Transportables (DMT), repairs, equipment to be certified every
120 days, training, and supplies including mouthpieces, and evidence tickets, for current and future
instruments.

1.1.2 Background
The Michigan State Police (MSP) is mandated by law (257.625h) to oversee the statewide breath test program

in Michigan.
1.2 Scope of Work and Deliverable(s)

1,2.1__In Scope - [Deleted. Not Applicable]
1.2.2 Deliverable(s)

Contractor must provide the following Deliverable(s).

Definite specifications - All Deliverable(s) must conform to the specifications.
Breath Alcohol Detecting Devices

A. Shall conform to the USDOT “Standards for Devices to Measure Breath Alcohol”. F.R., Vol.
49, No. 242, p.48854, December 14, 1984. The instrument shall be approved by the USDOT.
A letter from USDOT confirming acceptability of the instrument or appearance of the
instrument on the “Conforming Products List of Evidential Breath Measurement Devices”
published in the Federal Register by the United States Department of Transportation (USDOT)
are both considered as acceptable documentation of approval by USDOT.

B. Shall pass accuracy, precision, and reliability testing as performed by the State Police. Ten
(10) tests each at 0.005%, 0.010%, 0.040%, 0.100%, 0.200%, and 0.300% alcohol
concentrations shall conform to the federal testing guidelines indicated above. The accuracy
range shall be +/- 5%, or .004, whichever is greater. The instrument shall also conform to any
other tests as performed by State Police in accordance with the federal testing guidelines
indicated above.

C. The Contractor shall guarantee that the instruments will adhere to all Frye-Davis requirements
and criteria, providing the reliability and accuracy of the instrument technology in order to be
scientifically acceptable within the State of Michigan.

D. Shall be specific for alcohol.

E. Shall be a stand-alone instruments requiring no physical modifications of current facilities in
order to accommodate the instrument.

F. Shall provide a printed hard copy test report (evidence record). A minimum of three copies of
each subject test shall be printed. Each printout of a subject test shall display the following:

Date;

Time;

Location of instrument;
instrument serial number;
Operator signature blank;
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Subject’s nhame;

Subject’s date of birth;

Subject’s driver's license number;

Indication that an internal standard was performed,;

Test result (shall be expressed as 2 digits for a subject test and three digits for accuracy
tests).

. Shall operate on a standard 110 volts AC at 60Hz and shall b2 grounded.

. Shall detect non-alcohol interfering substances (including radio frequency interference), which
may interfere with the accuracy of a test, indicate such interference, and abort the test. An
incorrect operational procedure or improper conditions shall also cause the instrument to
automatically abort a breath test.

For entering data, the instruments shall include a keyboard. The keyboard can be either a
sealed keyboard with raised keys, or a standard keyboard with raised keys and a plastic cover.

. As the subject exhales, the instrument shall continuously monitor the breath sample and
automatically sense when it has obtained an alveolar (deep lung) sample, regardless of the
subject’s lung capacity and without operator instruction. The instrument shall also:

Reject an insufficient breath sample;

Reject a series of shallow breath samples, such as may be blown to avoid providing a
deep lung sample.

Reject a breath sample characterized by the presence of mouth alcohol.

If the subject is unable to complete a satisfactory breath test, the instrument shall display a
message indicating the subject did not provide an adequate breath sample. After five (5)
unsatisfactory attempts by the subject, the instrument shall automatically abort the test and
indicate a refusal.

. Shall provide an internal accuracy verification check before and after each subject test.
Blank;

Internal standard;

Blank;

Subject test;

Blank;

Subject test;

Blank;

Internal standard;

Blank.

The instruments shall also provide for a third subject test if the first two tests do not
agree within +/- 10%.

. Shall have a battery back-up ram module for storing a minimum of 100 total tests,
subject and simuiator.

. Each instruments serial number shall be permanently stored in the circuitry.

. The operator shall be able to inifiate a breath test sequence by activating only one
button.
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. Shall be menu driven, prompting the operator with regards to the information and steps
needed to run a complete test. An alphanumeric display utilizing a series of messages and
commands shall communicate to and instruct the operator.

. The breath tube shall be heated to prevent condensation.

~ Shali have a dateftime clock, which is observable, and has a battery back-up in case of power
failure.

Al software modifications, clock/date settings, calibration adjustments, or program changes
shall be made using specia! keyboard commands. Some type of security protection (pass
code, lock, etc.) shall be provided on the instrument in order to allow for only certain people to
make these modifications and to restrict any unauthorized persons from being able to make
these modifications.

. The instruments shall perform diagnostic checks on its components, display the nature of a
malfunction if one exists, and automatically shut down until the malfunction is corrected.

. Shall accept a wet bath simulator for performing calibration checks against a standard alcohol
solution.

. Shall express the subject test result in percent of weight by volume. The subject test result
shall be displayed on the instrument in two (2) digits, while the accuracy verification shall be
displayed on the instrument in three (3) digits.

_ Each instrument shall be supplied with an operator’s training manual and all related software.
The operator's training manual shall indicate all displays that may appear on the panel and
evidence record with an explanation of what each means. The manual shall also show a step-
by-step procedure on how the instrument is programmed to perform.

_ All software and hardware upgrades developed by the Contractor for technological advances
of the instrument shall be made available to the State. |f upgrades become available that will
allow the instrument to operate differently or perform different tasks as required by the State,
the State may elect to purchase these upgrades and have them installed into the instruments.
However, if upgrades become available that will allow the Contracter to more easily maintain
the instruments or will allow the instruments to operate more efficiently and effectively, thus
reducing the Maintenance Program demands on the Contractor, these software upgrades may
be installed into the instruments with prior approval from the State and at NO additionai cost to
the State.

. Two hundred (200) individually packaged mouthpieces and two hundred {200) evidence
tickets shall be provided with each instrument upon delivery and installation at no additional
cost to the Siate.

All suppties required after the initial supplies delivered with each instrument have been used
will be purchased by the State.

_ The instruments shall conform to all existing State Police operating protocol and administrative
rules. (See Attachment B)

Mouthpieces #1. Guth "Ultrap
A. Shall be crystal clear, made from unused virgin plastic.
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B. Shall be one-piece, elliptical, solid construction with ultrasonically sealed seams and internal
surfaces.

C. There shall be a minimum of three (3) internal baffles within the main body chamber io filter
and inhibit the flow of saliva or small solids.

D. Shall not restrict gas flow or leak into atmosphere when connected to the instrument.
E. Inlet tube and outiet tube shall be part of the total mouthpieces.

F. The mouthpieces shall have tapered ends. The tape shall be no less than 0.255 of an inch
from the end.

G. The general shape of the unit shall be round with elliptical cross section with an axial (in-line)
inlet and outlet tubes to conform to the human mouth and shall have a minimum diameter of
1.5 inches.

H. The overall length shall not exceed 2.8 inches. This dimension includes the inlet and outlet
tubes.

I. The length of the iniet and outlet tubes shall be no longer than 0.625 of an inch and shall
maintain a wall thickness (typical) of 0.050 of an inch.

J. The outside diameter of the inlet and outlet tubes shall be no more than 0.263 of an inch and
no less than 0.0258 of an inch.

K The inside diameter of the inlet and outlet tubes shall be uniform throughout with na more than
0.160 of an inch or less than 0.150 of an inch.

L. Each mouthpiece shall be sealed individually in a plastic bag.
Evidence Tickeis
A. Three (3) part NCR form.
Part One — White, prints black on one side.
Part Two — Canary, prints black on one side.
Part Three — Pink, prints black on fwo sides
B. 4%" x 8% “ upright with 7/32" notch die cut on left side of form 5 1/16” from the top of the form.
C. Form to be edge glued at top.

D. Forms to be shrink wrapped in quantities of 200.

Training
Contractor shall, provide a knowliedgeable person approved by the Alcohol Enforcement Unit o
assist with “Operator” training for all Michigan law enforcement officers, (state, county, city and

township officers) for the new DataMaster DMT, as reguested

1.2.3__Quantity
The State is not obligated to purchase in any specific quantity.
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1.2.4 Ordering
The State will issue a Purchase Order, which must be approved by the Contract Compliance Inspector, to
order any Deliverable(s). The Contractor is not authorized to begin performance until receipt of a Purchase
Order.

1.2.5 Alternate Bids -- Deleted, Not Applicable

1.3 Management and Staffing

1.3.1 _Project Management

The Contractor will carry out this project under the direction and controt of the MSP.

The project manager will meet monthly with the Contractor's project manager to review progress and provide
necessary guidance when needed.

The Contractor will submit monthly written progress reports that: outline the work accomplished during the
reporting period and work to be done during the next reporting period; identify actual and anticipated problems
that should be brought to the attention of the project manager; and provide notice of any significant deviation
from previously agreed upon project plans. The Contractor will provide these reports to the Buyer.

Within 30 Days of the Effective Date, the Contractor will submit a project plan to the project manager for final
approval. The plan must include:

(a) The Contractor's organizational chart (see Attachment D) provides names and title of personnel
assigned to this project.
(b) The project breakdown showing sub-projects, tasks, and resources required.

1.3.2 Reports
The Contractor must submit the following periodic reports to the State: usage reports, including quantity and
dollars for State and MiDEAL members.

1.3.3 Staff, Duties, and Responsibilities

The contractor must be able to provide appropriate staff to properly service this contract. Key personnel at
the company include John D. Fusco, President. John has oversight responsibility. Daniel J. Fusco, Vice
President. Dan has operational and manufacturing oversight responsibility. David Radomski, Vice President.
David supervises quality control, final testing and service of instruments for the company. J. Scott Marhefka,
Director of Engineering. Scott writes the software coding and oversees engineering for the company. Glen
Campbell, Director of Sales is another point of contact to coordinate activities. All company personnel are
located in Mansfield, Ohio.

List all subcontractors, inciuding firm name, address, contact person, and a complete description of the work to
be contracted. Include descriptive information concerning subcontractor's organization and abilities.

Subcontractors shall perform repairs, maintenance, certification of breath alcohol testing
devices, maintenance of the detecting devices per the specifications, and operator
training. They do not have a known firm name. Their names are as follows:

Marv Gier, Grass Lake, Michigan

Dale Haverdink, Hamilton, Michigan

John D. Flood, Iron City, Michigan.

1.3.4 Meetings
The State may request meetings as it deems appropriate.
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1.3.5 Place of Performance
The Contractor must list the location of all facilities that will be involved in performing the Contract:

Full address of place of | Ownerfoperator of facility to Percent (%) of Contract value to he
performance be used performed at listed location

2090 Harrington Memorial | National Patent Analytical 71.9%
Rd. Mansfield, Ohio 44903 | Systems, Inc., John D. Fusco

1.3.6 Reserved

1.3.7__Binding Commitments
John D. Fusco, President, has overall authority without specific limitations. Daniel J. Fusco and Glen Campbell
also have authority to bind the company limited to bidding for this contract.

1.3.8 _Training
Contractor has the capacity to provide training necessary to meet the requirements of the contract, which

training can be done on-site or at the factory.

1.3.9  Security
Contractor does not anticipate any unsupervised deliveries to State facifities. it will comply with all security

measures required by the State for any particular visit or with regard fo subcontractors. Deliveries are made
fo the State facilites by FedEx. Contractor understands that all provisions for security dealing with
subcontractors have already been made, but as to any additional measures, said subcontractors deal directly
with Sat. Perry Curtis, director of the Alcohol Enforcement Unit in order to achieve compliance.

1.4 Delivery and Acceptance

1.4.1  Time Frames
All Deliverable(s) must be delivered within 30 Days after receipt of order. The receipt of order date is governed
in the same manner as nofices sent under Section 2.3.6, Notices.

1.4.2 __Minimum Order
Supplies: 200 Mouthpieces, 200 Tickets
Instrument; 1 each, 200 mouthpieces, 200 Tickets

1.4.3 Packaging
The Contractor must explain the details of its proposed packaging sizes for the Deliverable(s).

Packaging and containers must meet the current requirements of state and federa! law applicable to rail and
motor carrier freight classifications, which will permit application of the lowest freight rate.

1.4.4 Palletizing
Shipments must be palletized whenever possible. Manufacturer's standard 4-way shipping pallets must be

used. The Contractor must explain if it cannot meet these standards.

1.4.5 Delivery Term
See Attachment A — Pricing

1.4.6 _Accepiance Process
The acceptance process is defined in Section 2.8, Acceptance of Deliverable(s), unless otherwise defined in
this section.
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1.4.7 Criteria
The following criteria will be used by the State to determine Acceptance of the Services or Deliverables
provided under this Contract:

The criteria outlined in 1.2.2 Deliverables will be used to evaluate acceptability of the delivered services and
deliverables.

1.5 Proposal Pricing

1.5.1_ Pricing
See Attachment A — Pricing

If applicable, the Contractor must include the administrative fee in Section 2.22.2, State Administrative Fee, in
its proposed prices.

1.5.2 Quick Payment Terms — Deleted, Not Applicable

1.5.3 Price Term
Prices in Attachment A are firm for the term of this Contract and will be re-evaluated after first three (3) years.

1.5.4 _Tax Excluded from Price

(a) Sales Tax: The State is exempt from sales tax for direct purchases. The Contractor's prices must
not include sales tax. DTMB-Purchasing Operations will furnish exemption certificates for sales tax upon
request.

(b) Federal Excise Tax: The State may be exempt from Federal Excise Tax, or the taxes may be
reimbursable, if articles purchased under any resulting Contract are used for the State's exclusive use.
Certificates showing exclusive use for the purposes of substantiating a tax-free, or tax-reimbursable saie will
be sent upon request. If a sale is tax exempt or tax reimbursable under ihe Internal Revenue Code, the
Contractor's prices must not include the Federal Excise Tax.

1.5.5 Invoices
The Contracior will provide a sample invoice that, at a minimum, includes:
(a) Date
(by PO #
(e) Quantity
{d) Deliverable
(e} Unit Price
(f) Shipping Cost (if any)
(g) Total Price

1.6 Commodity Requirements

INSTALLATION
All instruments ordered shall be delivered, installed (including all parts, supplies, etc., as outlined in the
specifications), and fully operational, in accordance with these terms, conditions, and specifications.

SITE REQUIREMENTS
Site preparation specifications shall be furnished by the Contractor promptly upon request of the State.
The specifications shall be detailed in order to ensure that the instruments fo be installed will operate in
accordance with all requirements outlined in this Contract and the specifications.

The State will have the sites prepared as specified by the Contractor. Subsequent alterations or
modifications in site preparation required by the Contractor which are attributable to the Contractor's
requirements and which would involve additional expense to the State shall be made at the expense of
the contractor.

22




gy
CONTRACT #071B1300379 ‘

STATE POLICE NOTIFICATION
If an instrument is purchased for law enforcement purposes by any organization in the State of Michigan
other than State Police, the Contractor shall notify State Police immediately in order to have the
instrument and location certified to be used in conjunction with the State Police program.

PERFORMANCE EVALUATION PERIOD

Step 1

Step 2

A pre-installation check shall be performed by the Contractor to insure that the instruments
delivered are in compliance with the terms, conditions, and specifications of the Contract. In the
event that it is determined that any component or feature of the delivered instrument does not
comply with the terms, conditions, or specifications, the Contractor is allowed three (3) calendar
days for rectification of the problem. Should the Contractor be unable to rectify the deficiency, the
State reserves the right to cance! the order or to have the instrument in question replaced with a
new insfrument.

After the instruments are instalied, the Contractor shall perform a check in order to ensure
that the instruments are fully operational. YWhen this check is completed (and in compliance
with Step 1 above), a thirty (30) calendar day Performance Evaluation Period shalll
commence for each instrument delivered. !f an instrument operates properly at least

98% of the fime for the entire thirty (30) day period, based on how many times an operator
actually attempts fo use the instrument, it shall be deemed to have met the State’s
Performance Evaluation Period. The Performance Evaluation Period will be complete only
when the instrument has attained this requirement.

If successful completion of the performance period is not attained within ninety (90) days of the
installation date, the State reserves the right to terminate this Contract, continue with performance
evaluation period, or have the instrument in question replaced with a new instrument.

Instruments will not be accepted by the State and no charges will be paid by the State until each
instrument passes the Performance Evaluation Period.

The Contractor shall provide the State Police with copies of all forms that have been completed
with regards to the various checks. Some forms to be completed by the Contractor are official
forms developed by State Police.

INVOICING AND PAYMENT
Charges are to begin on each instrument from the first day after successful completion of the Performance
Evaluation Period.

EXPERT COURT TESTIMONY

The Contractor shall provide expert court testimony in order to guarantee the accuracy of the instrument and
scientifically prove the reliability and accuracy of the instrument and its technology. This shall be performed in
order to meet Frye/Davis criteria and requirements.

The Contractor shall also agree to provide expert court testimony in order to guarantee that the maintenance
and service performed on any instrument has been performed properly and in a timely manner.

There are NO additional charges for any expert court testimony that may be required throughout this Contract

period.
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CERTIFICATE OF OPERATIONS AND SERVICE PERSONNEL

All operators of the instruments are to be frained exclusively by representatives of State Police prior to
operation of the instrument. After training, the State Police will issue ceriification to all those that will be
authorized as an operator.

All Maintenance Program work, as well as certification of the instruments, shall be performed by factory trained
and authorized personnel. State Police reserves the right to disapprove any service personnel if there is just
cause to do so.

TECHNICAL SERVICE
A technical representative of the Coniractor shall be available to the State by telephone at (800) 800-8143.

MAINTENANCE PROGRAM

This Contract requires that a Maintenance Program be in effect to cover each instrument purchased throughout
the Contract period. Service shall be performed by the Contractor as part of this Contract. All requests for
repairs and/or service must be performed within 48 hours of request. A yearly price for the Maintenance
Program to apply to each instrument is to be indicated on the attached ltem Listing. All costs associated with
the Maintenance Program, including parts, labor, etc., are included in the price. No additional charges will be
accepted.

The Maintenance Program includes the following two (2) components:

1. 120-Day Service — Requires that each instrument be looked at every 120 days (maximum) throughout the
entire length of this Contract, as a form of preventative maintenance, in order to keep all instruments
operating properly. When the 120-Day Service is performed on a particular instrument, all work shalt be
completed within one (1) calendar day after the 120-Day Service has begun on that instrument. Indicated
below are the tasks that shall be included and performed, at a minimum, as part of the 120-Day Service
requirement. However this list may be modified by the State throughout this Contract period.

A. Certification of accuracy in accordance with existing statutes and administrative rules refating
to biood/breath alcohol testing. This shall be accomplished by using a 0.040, 0.080, and 0.200
wet bath. The Contractor shall provide all solutions required to perform these tests. An
independent laboratory report shail be submitted to State Police to verify that each batch of
solutions is accepiable.

Calibrate the instrument if needed.

Check for interfering substances such as acetone, radio, etc.

Check internal standard.

Perform a diagnostic check on the instrument.

Check and clean printer (lubricate if needed). Replace ink jet cartridge, ribbon, and any

other accessories associated with the printer except evidence cards or tape, if

necessary.

Clean instrument and accessories as needed, including the fan.

Check breath fube and replace, if needed.

Check the computer battery voltage.

Perform routine maintenance in order to keep all State of Michigan owned simulators

operational. State Police will verify that all simulators are kept in proper working

condition prior to establishment of this Confract. Each instrument will be assigned on

simulator that will require this maintenance. _

j. Certification of compliance with State Police guidelines, procedures, policies, and
official orders.

k. After the above tasks have been completed on a particular instrumsnt as part of the

120-Day Service, the Contractor shall guarantee the accuracy and precision of the

instrument at the location where the instrument will be used.

oo Tw
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2._General Service Work — requires that the Contractor perform whatever service is necessary in order to keep
the instruments fully operational. If an instrument breaks down and is not operating properly, the Contractor
has two (2) calendar days, after notification by the user, to have the instrument operational or have an
operational instrument at that location. This shall be accomplished by doing one of the following:

a. The service personnel can visit the location and fix the instrument on-site whenever
possible.

b. If the service personnel arrives to make repairs and discovers that the instrument
cannot be fixed on-site, the service personnel may leave a temporary replacement
instrument (loaner) to use while the other instrument is being repaired.

c. Ifthe service personnel arrives to make repairs and discovers that the instrument
cannot be fixed on-site and the service personnel does not have a replacement
avaitable, the service personnel may telephone the factory and have a loaner shipped
to the user overnight.

d. If the State determines that the original instrument “persistently fails®, the Contractor
will be required fo replace the original instrument with a new instrument at no additional
charge to the State. “Persistently fails” refers to an “unreliable instrument”. If itis
suspected that an instrument is unreliable, a review of the service reporis will be done,
and a decision will be made as to whether the instrument is actually unreliable and has
seriously impaired the productivity of the program. If a component of an instrument is
considered unacceptable, just the component may be replaced. However, if the same
component “persistently fails” and is considered unreliable, the entire instrument shall
be replaced with a new instrument.

e. After any General Service Work has been completed on a particular instrument, The
Contractor shall guarantee the accuracy and precision of the instrument at the location
where the instrument will be used.

The Contractor shall agree to have an adequate number of replacement units available in
order to comply with the requirements described above.

The Contractor is responsible for maintaining the official maintenance record for each
instrument. Upon completion of any Maintenance Program work, that work shall be

recorded by the Contractor at the location and on forms fo be developed and provided by the
State Police. Copies of all maintenance records shall be provided to the State when
requested. The forms developed by the State Police will consist of the following information
at a minimum:

Serial/Model number of the instrument being serviced,

Location of the instrument being serviced;

Date of service performed; and

Type of service performed, including explanation of the parts replaced.

The Contractor shall not utilize or employ any persons presently employed by State Police to
perform any Maintenance Program work on the instruments.

The Contractor shall agree to continue to provide the Maintenance Program for each
instrument after this Contract expires. Upon expiration of this Contract, a separate Contract
will be developed to cover the Maintenance Program. The most recent price, the escalation
clause, and all terms and conditions and other requirements applying to the Maintenance
Program from this Contract will be carried into the new Contract.
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ORDERING PROCESS

When the Contractor's representative performs 120-day service on an instrument, they will check that particular
focation’s stoek of mouthpieces, evidence tickets, and alcoho! solutions. The Contractor's representative will
determine how many mouthpieces, evidence tickets, and alcohol solutions are needed and will notify someone
at that location. The location will fill out an order form for the quantity specified for each of the three (3) items
by the Contractor's representative. The Contractor's representative will then call the order in to the
Contractor's office. A copy of the order form should be forwarded to the State Police Alcohol Enforcement Unit,
a copy should be retained at the location, and the Contractor shall retain a copy. The Contractor's office will
ship all the items needed directly to the ordering location.

If a location needs any of the three (3) items prior to their scheduled 120-day service, that location can either
send an order to the contractor's office or call the office and place an order over the phone. If the order is
placed by phone, a written order should also be sent to the Contractor's office. All items ordered will then be
shipped directly to the ordering location.

The minimum order for each item is as follows:

Mouthpieces — 200 each
Evidence Tickets — 200 each
Alcohol — 50 each

On the first Monday of each month, the Contractor will submit an invoice to the State Police Alcohol
Enforcement Unit for all mouthpieces delivered to all locations in the previous month. Included with the
invoice shall be a copy of each individual order form filled out by each location in the previous month. State
Police will then issue a confirming purchase order for the total number of mouthpieces ordered in the
previous month for all locations. Payment will be made based on this purchase order and the Contractor's

invoice.

1.6.1 Customer Service
Customer service is available during normal business hours. The company will receive orders by facsimile to

(419) 526-904486, telephone at (800) 800-8143, or by written purchase order.

The Contractor must have internal conirols, approved by DTMB-Purchasing Operations, to: (a) ensure that
only authorized individuals place orders; and (b) verify any orders that appear fo be abnormal.

The Contractor must have: (a) one or more knowledgeable individual(s) specifically assigned to State of
Michigan accounts that will respond to State agency inquiries promptly; and (b) a statewide toll-free number for
customer service calls.

1.6.2 _Research and Development
The Contractor is always improving preducts, and investing in research and development as capital is available

to do so.

1.6.3 _Quality Assurance Program
The Company operates under MIL STD 790F Quality Assurance Program.

1.6.4__Warranty for Deliverable(s)
The Contractor agrees to the Warranty terms contained in Section 2.13.

1.6.5 _Special Incentives — Deleted, Not Applicabie
1.6.6 __Enerqgy Efficiency — Deleted, Not Applicable
1.6.7 Environmental Requirements — Deleted, Not Applicable
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1.6.8__Recycled Content and Recyclability

(2) Deliverable(s). Without compromising performance or quality, the State prefers Deliverable(s)
containing higher percentages of recycled materials. The Contractor must indicate an estimate of the
percentage of recycled materials, if any, contained in each Deliverable:

__0__% (iotal estimated percentage of recovered material)
___35_ % {(estimated percentage of post-consumer material)
0 % (estimated percentage of post-industrial waste)

(b} Packaging. The State prefers packaging materials that:
(i) are made from recycled content that meets or exceeds all federal and state recycled content
guidelines (currently 35% post-consumer for all corrugated cardboard);
(i) minimize or eliminate the use of polystyrene and other difficult to recycle materials;
(i) minimize or eliminate the use of packaging and containers or, in the alternative, minimize or
eliminate the use of non-recyclable packaging and containers;
(iv) provide for a return program where packaging can be returned to a specific location for
recycling; and
(v) contain materials that are easily recyciable in Michigan.

1.6.9 Materials Identification and Tracking
(a) Hazardous Chemical Identification. The Contractor must list any hazardous chemical, as defined

in 40 CFR §370.2, to be delivered. Each hazardous chemical must be properly identified, including any
applicable identification number, such as a National Stock Number or Special item Number. Material Safety
Data Sheets must be submitted in accordance with the federal Emergency Planning and Community Right-to-
Know Act, 42 USC 11001 et seq., as amended. This list must be updated whenever any other chemical fo be
delivered is hazardous.

Chemical Identification Number
(if none, enter 'None')

None

(b) Mercury Content. Under MCL 18.1281d, the Contractor must offer mercury-free products
whenever possible. The Contractor must explain if it intends to provide products containing mercury and
whether cost competitive alternatives exist. If cost competitive alternatives do not exist, the Contractor must
disclose the amount or concentration of mercury and justification as to why this particular product is essential.
All products containing mercury must be labeled as containing mercury.

(c) Brominated Flame Retardants. The State prefers to purchase products that do not contain
brominated flame retardants (BFRs) whenever possible. The Contractor must disclose whether the products
contain BFRs.

(d) Environmental Permits and Requirements. The Contractor must disclose whether any of its
facilities are in violation of any environmental laws. The Contractor must immediately notify DTMB-Purchasing
Operations of the receipt of any EPA, State, or local agency communication indicating that any of the
Contractor's facilities are in violation of appiicable environmental laws.
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1.7 Extended Purchasing

1.7.1 MIDEAL :
The Management and Budget Act, MCL 18.1263, permits the State to provide purchasing services to any city,
village, county, township, school district, intermediate school district, non-profit hospital, institution of higher
education, or community or junior college (MiDEAL Members). A current listing of approved MiIDEAL Members
is available at: www.michigan.gov/mideal. Estimated requirements for MIDEAL Members are not included in
the quantities shown in this Contract.

The Contractor must check one box below:

[X] Deliverable(s) will be supplied to the State and MIDEAL Members according to the
terms and prices quoted, subject to Section 2.22.1, MiDEAL Requirements.

1 Deliverable(s) will not be supplied to MiDEAL Members.

1.7.2 _State Employee Purchases — Deleted, Not Applicable
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Article 2 — Terms and Conditions

2.1 Contract Term

21.1  Contract Term
This Contract term begins September 1, 2011, and expires August 31, 2014. All outstanding Purchase Orders
will expire upon the termination of the Contract for any of the reasons listed in Section 2.16, Termination by the
State, unless otherwise agreed to in writing by DTMB-Purchasing Operations. Absent an early termination,
Purchase Orders issued, but not expired, by the end of the Contract's term will remain in effect until the next
September 30.

2.1.2 Options to Renew
This Contract may be renewed for up to four (4) additional one (1) year period(s). Renewal must be by mutual
written agreement of the parties, not less than 30 days before expiration of this Contract.

2.2 _Payments and Taxes

2.2.1_Fixed Prices for Deliverable(s)
Prices are fixed for all Deliverable(s) and for ai! of the associated payment milestones and amounts.

2.2.2  Payment Deadlines
Undisputed invoices will be due and payable by the State, in accordance with the State's standard payment
procedure as specified in 1984 PA 279, MCL 17.51 ef seq., within 45 days after receipt.

2.2.3 Invoicing and Payment - In General [Deleted. Not Applicable

2.2.4 _Pro-ration [Deleted, Not Applicable]

2.2.5 _Final Payment and Waivers
The Contractor's acceptance of final payment by the State constitutes a waiver of all claims by the Contractor
against the State for payment under this Contract, other than those claims previousty filed in writing on a timely
basis and still disputed. For other claims, final payment by the State will not constitute a waiver by either party
of any rights as to the other party's continuing obligations, nor will it constitute a waiver of any claims under this
Contract, including claims for Deliverabie(s) not reasonably known to be defective or substandard.

2.2.6 Electronic Payment Requirement
As required by MCL 18.1283a, the Contractor must electronically register with the State at
hitp://www.michigan.gov/cpexpress to receive electronic fund transfer (EFT) payments.

2.2.7 Employment Taxes
The Contractor must collect and pay all applicable federal, state, and local employment taxes.

2.2.8 Sales and Use Taxes
The Contractor must register and remit sales and use taxes on taxable sales of tangible personal property or
services delivered into the State. If the Contractor lacks sufficient presence in Michigan to be required to
register and pay taxes, it must do so on a voluntary basis. The requirement to register and remit sales and use
taxes extends to (a) all members of a "controlled group of corporations” as defined in § 1563(a) of the Internal
Revenue Code, 26 USC 1563(a), and applicable regulations; and (b) all organizations under common control
that make sales at retail for delivery into the State. Any United States Department of Treasury regulation that
references "two or more trades or businesses under common control" includes organizations such as sole
propristorships, partnerships (as defined in § 7701(a)(2) of the Internal Revenue Code, 26 USC 7701 {a)(2)),
trusts, estates, corporations, or limited liability companies.
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2.3 Contract Administration

2.3.1 Issuing Office
This Contract is issued by DTMB-Purchasing Operations on behalf of MSP (State). DTMB-Purchasing
Operations is the only entity authorized to modify the terms and conditions of this Contract, including
the prices and specifications. The Contract Administrator within DTMB-Purchasing Operations for this
Contract is:

Paula Hurst, Buyer

Purchasing Operations

Department of Technology, Management and Budget
Mason Bldg, 2nd Floor

PO Box 30026

Lansing, Mi 48909

hurstp2@michigan.gov
(517) 373-9776

2.3.2 Contract Compliance Inspector
The Contract Compliance inspector, named below, will monitor and coordinate Contract activities on a day-to-
day basis. However, monitoring of this Contract implies no authority to modify the terms and conditions_of

this Contract, including the prices and specifications.

Victoria Olivarez

Department of State Police

333 8. Grand Ave.

PO Box 30634

Lansing, Ml 48909

E-mail: Qlivarevi@michigan.dov
Phone: 517-241-1064

Fax: 517-241-1080

2.3.3 _Project Manager
The Project Manager, named below, will oversee the project. However, management of the project implies no

authority to modify the terms and conditions of this Contract, including the prices and specifications.

Sgt. Perry Curtis

Department of State Police

333 S. Grand Ave.

PO Box 30634

Lansing, Ml 48909

E-mail: CurtisPD@michigan.gov
Phone: 517-241-0562

Fax: 517-241-0501

2.3.4 Coniract Changes

(a) If the State requests or directs the Contractor to provide any Deliverable(s) that the Contractor
believes are outside the scope of the Contractor's responsibilities under the Contract, the Contractor must
notify the State before performing the requested activities. If the Contractor fails to notify the State, any
activities performed will be considered in-scope and not entitled to additional compensation or time. If the
Contractor begins work outside the scope of the Contract and then ceases performing that work, the
Contractor must, at the request of the State, retract any out-of-scope work that would adversely affect the
Contract.

(b) The State or the Contractor may propose changes to this Contract. |f the Contractor or the State
requests a change to the Deliverable(s) or if the State requests additional Deliverable(s), the Contractor must
provide a detailed outline of all work to be done, including tasks, timeframes, listing of key personnel assigned,
estimated hours for each individual per Deliverable, and a complete and detailed cost justification. f the
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parties agree on the proposed change, DTMB-Purchasing Cperations will prepare and issue a notice that
describas the change, its effects on the Deliverable(s), and any affected components of this Contract (Contract
Change Notice).

(c) No proposed change may be performed until DTMB-Purchasing Operations issues a duly executed
Contract Change Notice for the proposed change.

2.3.5 Price Changes
If allowed by Section 1.5.3, Price Term, the State and the Contractor will complete a pricing review three years

following the Effective Date of this Contract, to aliow for changes based on actual costs incurred, and every 365
days thereafter. Requested changes may include increases or decreases in price and must be accompanied
by supporting information indicating market support of proposed modifications (such as the CPl and PPI, US
City Average, as published by the US Department of Labor, Bureau of Labor Statistics).

(a} The State may request a Review upon 30 days written notice that specifies what Deliverable is
being reviewed. At the Review, each party may present supporting information including information created
by, presented, or received from third parties.

(b) Following the presentation of supporting information, both parties will have 30 days to review the
supporting information and prepare any written response.

(¢) In the event the Review reveals no need for modifications of any type, pricing will remain
unchanged unless mutually agreed to by the parties. However, if the Review reveals that changes may be
recommended, both parties will negotiate in good faith for 30 days uniess extended by mutual agreement of the
parties.

(d) 1fthe supporting information reveals a reduction in prices is necessary and Contractor agrees to
reduce rates accordingly, then the State may elect to exercise the next one year option, if available.

(e) Ifthe supporting information reveals a reduction in prices is necessary and the parties are unable to
reach agreement, then the State may eliminate ali remaining Contract renewal options.

(f) Any changes based on the Review must be implemented through the issuance of a Contract
Change Notice.

2.3.6 _Notices
All notices and other communications required or permitted under this Contract must be in writing and will be
considered given when delivered personally, by fax (if provided) or by e-mail (if provided), or by registered
mail, return receipt requested, addressed as follows (or any other address that is specified in writing by either

party);
If to State:

State of Michigan
DTMB-Purchasing Operations
Attention: Paula Hurst, Buyer
PO Box 30026

530 West Allegan

Lansing, Ml 48909
hurstp2@michigan.gov

FAX: (517) 335-0046

If to Contractor:
National Patent Analytical Systems, Inc
2090 Harrington Memorial Rd.
Mansfield, OH 44903

dif@npas.com
fax 419-526-9448, phone

Delivery by a nationally recognized overnight express courier will be treated as personal delivery.
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2.3.7 Covenant of Good Faith
Each party must act reasonably and in good faith. Unless otherwise provided in this Coniract, the parties will
not unreasonably delay, condition or withhold their consent, decision, or approval any time it is requested or
reasonably required in order for the other party to perform its responsibilities under the Contract.

2.3.8 Assignments
(a) Neither party may assign this Contract, or assign or delegate any of its duties or obligations under

this Contract, to ancther party (whether by operation of law or otherwise), without the prior approval of the
other party. The State may, however, assign this Contract to any other State agency, department, or division
without the prior approval of the Contractor.

(b) If the Contractor intends to assign this Contract or any of the Contractor's rights or duties under this
Contract, the Confractor must notify the State and provide adequate information about the assignee at least 0
days before the proposed assignment or as otherwise provided by law or court order. The State may withhold
approval from proposed assignments, subcontracts, or novations if the State determines, in its sole discretion,
that the transfer of responsibility would decrease the State's likelihood of receiving performance on this
Contract or the State's ability to recover damages.

(c) If the State permits an assighment of the Contractor's right to receive payments, the Contractor is
not relieved of its responsibility to perform any of its contractual duties. All payments must continue to be
made to one entity.

2.3.9 _Equipment
The State will not provide equipment and resources unless specifically identified in the Statement(s) of Work or
other Contract exhibits.

2.3.10 Facilities [Deleted, Not Applicable]

2.4 Contract Management

24.1 Contractor Personnel Qualifications
See Attachment C — Organizational Chart

2.4.2 Contractor Key Personnel

(a) The Contractor must provide the Contract Compliance Inspector with the names of Key Personnel.
(Customer Service, Training, Accounts Receivable, Sales, Services, etc.)

(b) The Contractor must dedicate Key Personnel fo perform work for the duration of this Contract as
provided in Section 1.3.3, Staff, Duties, and Responsibilities..

2.4.3 Removal or Reassignment of Personnel at the State's Request
The State may require the Contractor to remove of reassign personnel if the State has legitimate, good-faith
reasons articulated in a notice to the Contractor. Replacement personnel must be fully qualified for the
position. If the State exercises this right, and the Confractor cannot immediately replace the removed
personnel, the Staie agrees to an equitable adjustment in schedule or other terms that may be affected.

2.4.4_ Contractor Personnel Location :
Subject to availability, the State may allow selected Contractor personnel fo use State office space.

2.4.5 Contractor Identification
The Contractor's employees must be clearly identifiable while on State property by wearing a State-issued
badge, and must clearly identify themsalves and the company they work for whenever making contact with
State personnel by telephone or other means.

2.4.6 _Cooperation with Third Parties
The Contractor and its Subcontractors must cooperate with the State and its agents and other contractors,
including the State's quality assurance personnel. The Contractor must provide reasonable access to its
personnel, systems, and facifities related to this Contract to the extent that access will not interfere with or
jeopardize the safety or operation of the systems or faciiities.
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2.4.7 Relationship of the Parties
The relationship between the State and Contractor is thai of client and independent contractor. No agent,
employee, or servant of the Contracior, or any of its subcontractors, is an employee, agent or servant of the
State. The Contractor will be solely and entirely responsible for its acts and the acts of its agents, employees,
servants, and subconfractors during the performance of this Contract.

2.4.8 Contractor Return of State Equipment/Resources
The Contractor must return to the State any State-furnished equipment, facilities and other resources when no
longer required for this Contract in the same condition as when provided by the State, reasonable wear and
tear excepted.

2.4.9 Background Checks
The State may investigate the Contractor's personnel before granting access fo State facilities and systems.

The scope of the background check is at the discretion of the State and the results will be used to determine
eligibility for working within State facilities and systems. The investigations will include a Michigan State Police
background check (ICHAT) and may include a Criminal Justice Information Services (CJIS} fingerprint check.
Proposed Contractor personnel may be required to complete and submit an RI-8 Fingerprint Card for the CJIS
fingerprint check.

2.4.10 Compliance With State Policies
All Contractor personnel must comply with the State's security and acceptable use policies for State IT
equipment and resources, available at hitp://www.michigan.gov/pepolicy. Contractor personnel must agree to
the State's security and acceptable use policies before the State grants access to its IT equipment and
resources. The Contractor must provide these policies to prospective personnel before requesting access
from the State. Contractor personnel must comply with all physical security procedures in State facilities.

2.5 Subcontracting by Contractor

2.5.1 _Contractor Responsibie
The Contractor is responsible for the completion of all Deliverable(s). The State will consider the Contractor to
be the sole point of contact with regard to all contractual matters, including payment of any charges for
Deliverable(s). The Contractor must make all payments to its Subcontractors or suppliers. Except as
otherwise agreed in writing, the State is not obligated to make payments for the Deliverable(s) to any party
other than the Contractor.

2.5.2 State Approval of Subcontractor

(a) The Contractor may not delegate any duties under this Contract to a Subcontractor unless DTMB-
Purchasing Operations gives prior approval to the delegation. Subcontractors approved by the State as of the
Effective Date of this Contract are listed in Section 1.3.3 Staff, Duties, and Responsibilities. The State is
entitled to receive copies of and review all subcontracts. The Contractor may delete or redact any proprietary
information before providing it to the State.

(b) The State may require the Contractor to terminate and replace any Subcontractor the State
reasonably finds unacceptable. The required replacement of a Subcontractor must be written and contain
reasonable detail outlining the State's reasons. If the State exercises this right, and the Contractor cannot
immediately replace the Subcontractor, the State will agree to an equitable adjustment in the schedule or other
terms that may be affected by the State's required replacement. If this requirement results in a deiay, the
delay will not be counted against any applicable Service Level Agreement (SLA).

2.5.3 Subcontract Requirements
Except where specifically approved by the State, Contractor must include the obligations in Sections 2.24.2,
Media Releases, 2.4, Coniract Management, 2.11, Confidentiality, 2.12, Records and Inspections, 2.13,
Warranties, 2.14, insurance, and 2.23, Laws, in all of its agreements with Subcontractors.
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2.5.4 Competitive Selection
Contractor must select Subcontractors (including suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of this Contract.

2.6 Reserved

2.7 Performance

2.7.1 _Time of Performance

(a) The Contractor must immediately notify the State upon becoming aware of any circumstances that
may reasonably be expected to jeopardize the completion of any Deliverable(s) by the scheduled due dates in
the latest State-approved delivery schedule and must inform the State of the projected actual delivery date.

(b) If the Contractor believes that a delay in performance by the State has caused or will cause the
Contractor to be unable to perform its obligations according to specified Contract time periods, the Contractor
must immediately notify the State and, to the extent practicable, continue to perform its obligations according fo
the Contract time periods. The Contractor will not be in default for a delay in performance to the extent the
delay is caused by the State.

2.7.2 Service Level Agreements -Deleted, Not Applicable

2.7.3 Liguidated Damages — Deleted, Not Applicable

2.7.4 Excusable Failure
Neither party will be liable for any default, damage or delay in the performance of its obligations that is caused
by government regulations or requirements, power failure, electrical surges or current fluctuations, war, forces
of nature or acts of God, delays or failures of transportation, equipment shortages, suppliers' failures, acts or
omissions of common carriers, fire, riots, civil disorders, labor disputes, embargoes, injunctions (provided the
injunction was not issued as a result of any fault or negligence of the party seeking to have its default or delay
excused), or any other cause beyond the reasonable control of a party; provided the non-performing party and
any Subcontractors are without fault in causing the defauit or delay, and the default or delay could not have
been prevented by reasonable precautions and cannot reasonably be circumvented by the non-performing
party through the use of alternate sources, workaround plans, or other means, including disaster recovery
plans.

If a party does not perform its contractual obligations for any of the reasons listed, the non-performing party wili
be excused from any further performance of its affected obligation(s}) for as long as the circumstances prevail.
The non-performing party must promptly notify the other party immediately after the excusable failure occurs,
and when it abates or ends. Both parties must use commercially reasonable efforts to resume performance. -

If any of the reasons listed substantially prevent, hinder, or delay the Contractor's performance of the
Deliverable(s) for more than 10 Days, and the State reasonably determines that performance is not likely to be
resumed within a period of time that is satisfactory to the State, the State may: (a) procure the affected
Deliverable(s) from an alternate source without liability for payment so long as the delay in performance
continues; or (b) terminate any portion of this Contract so affected and equitably adjust charges payable to the
Contractor to reflect those Deliverable(s) that are terminated. The State must pay for all Deliverable(s) for
which Final Acceptance has been granted before the termination date.

The Contractor will not have the right o any additional payments from the State as a result of any Excusable
Failure or to payments for Deliverable(s) not provided as a resuit of the Excusable Failure. The Contractor will
not be relieved of a default or delay caused by acts or omissions of its Subcontractors except to the extent that
a Subcontractor experiences an Excusable Failure and the Contractor cannot reasonably circumvent the effect
of the Subcontractor's default or delay in performance through the use of alternate sources, workaround plans,
or other means, including disaster recovery plans.

2.8 Acceptance of Deliverable(s)
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2.8.1 _Quality Assurance
By tendering any Deliverable to the State, the Contractor certifies to the State that (a) it has performed
reasonable quality assurance activities; (b) it has performed any reasonable testing; and (c) it has corrected all
material deficiencies discovered during the quality assurance activities and testing. To the extent that testing
occurs at State Locations, the State is entitied to observe and otherwise participate in the testing.

2.8.2 Delivery Responsibilities
Unless otherwise specified by the State in Section 1.4.5, Delivery Term, the following are applicable to all
deliveries:

(a) The Contractor is responsible for delivering the Deliverable(s) by the applicabie delivery date to the
location(s) specified in the Contract or individual Purchase Order.

(b) The Contractor must ship the Deliverable(s) "F.O.B. Destination, within Government Premises."

(c) The State will examine all packages at the time of delivery. The quantity of packages delivered
must be recorded and any obvious visible or suspected damage must be noted at the titme of delivery using the
shipper's delivery document(s) and appropriate procedures to record the damage.

2.8.3 Process for Acceptance of Deliverable(s
The State's review period for acceptance of the Deliverabile(s) is governed by the applicable Statement of
Work, and if the Statement of Work does not specify the State's review period, it is by default 30 Days for a
Deliverable (State Review Pericd). The State will notify the Contractor by the end of the State Review Period
that either:

(a) the Deliverable is accepted in the form delivered by the Contractor;

(b) the Deliverable is accepted, but noted deficiencies must be corrected; or

(c) the Deliverable is rejected along with notation of any deficiencies that must be corrected before
acceptance of the Deliverable.

If the State delivers to the Contractor a notice of deficiencies, the Contractor will correct the described
deficiencies and within 30 Days resubmit the Deliverable(s) with an explanation that demonstrates all
corrections have been made to the original Deliverable(s). The Contractor's correction efforts will be made at
no additional charge. Upon receipt of a corrected Deliverable from the Confractor, the State will have a
reasonable additional period of time, not to exceed 30 Days, to accept the corrected Deliverable.

2.8.4_Acceptance of Deliverable(s)

(a) The State's obligation to comply with any State Review Period is conditioned on the timely delivery
of the Deliverable(s). The State Review Period will begin on the first Business Day following the State's receipt
of the Deliverable(s).

(b) The State may inspect the Deliverabie to confirm that all compenents have been delivered without
material deficiencies. If the State determines that the Deliverable or one of its components has material
deficiencies, the State may reject the Deliverable without performing any further inspection or testing.

(¢) The State will only approve a Deliverable after confirming that it conforms to and performs
according to its specifications without material deficiency. The State may, in its discretion, conditionally
approve a Deliverable that contains material deficiencies if the State glects to permit the Contractor to correct
those deficiencies post-approval. The Contractor remains responsible for working diligently to correct, within a
reasonabie time at the Contractor's expense, all deficiencies in the Deliverable that remain outstanding at the
fime of State approval.

(d) If, after three opporfunities the Contractor is unable to correct all deficiencies, the State may: (i)
demand that the Contractor cure the failure and give the Contracior additional time to do so at the sole
expense of the Cantractor; (i) keep the Contract in force and perform, gither itself or through other parties,
whatever the Contractor has failed to do, and recover the difference between the cost fo cure the deficiency
and the Contract price plus an additional amount equal to 10% of the State's cost to cure the deficiency; or (iii)
fully or partially terminate this Contract for default by giving nofice to the Confractor. Notwithstanding the
foregoing, the State cannot use, as a basis for exercising its termination rights under this Section, deficiencies
discovered in a repeat State Review Period that could reasonably have been discovered during a prior State
Review Period.
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(e) The State, at any time and in its reasonable discretion, may reject the Deliverable without notation
of all deficiencies if the acceptance process reveals deficiencies in a sufficient quantity or of a sufficient
severity that renders continuing the process unproductive or unworkable.

2.8.5 Process for Approval of Written Deliverable(s) -Deleted, Not Applicable

2.8.6 _Process for Approval of Services
The State Review Period for approval of Services is governed by the applicable Statement of Work (and if the
Statement of Work does not state the State Review Period, it is by default 30 Business Days for Services).
The State agrees to notify the Contractor in writing by the end of the State Review Period either stating that the
Service is approved in the form delivered by the Contractor or describing any deficiencies that must be
corrected before approval of the Services (or at the State’s election, after approval of the Service). if the State
delivers to the Contractor a notice of deficiencies, the Contractor must correct the described deficiencies and
within 30 Business Days resubmit the Service in a form that shows all revisions made to the original version
delivered to the State. The Contractor’s correction efforts must be made at no additional charge. Upon
implementation of a corrected Service from Contractor, the State must have a reasonable additional period of
time, not to exceed the length of the original State Review Period, to review the corrected Service for
conformity and that the identified deficiencies have been corrected.

2.8.7 Final Acceplatice
Unless otherwise stated in the Statement of Work, “Final Acceptance” of a Deliverable occurs when that
Deliverable has been accepted by the State following the applicable State Review Period.

2.9 Ownership - Deleted, Not Applicable
210 State Standards - Deleted, Not Applicable

211 Confidentiality

2.11.1 Confidential Information
As used in this Section, "Confidential Information" means all information of the parties, except information that
is; :

(a) disclosable under the Michigan Freedom Of Information Act (FOIA);

{(b) now available or becomes available to the public without breach of this Contract;

(c) released in writing by the disclosing party;

(d) obtained from a third party or parties having no obligation of confidentiality with respect to such
information;

{e) publicly disclosed pursuant to federal or state law; or

(f) independently developed by the receiving party without reference to Confidential Information of the
furnishing party.

2.11.2 Protection and Destruction of Confidential information

(a) Each party must use the same care to prevent unauthorized disclosure of Confidential Information
as it uses to prevent disclosure of its own information of a similar nature, but in no event less than a
reasonable degree of care. Neither the Contractor nor the State will: (i) make any use of the Confidential
Information of the other except as contemplated by this Contract; (ii} acquire any interest or license in or assert
any lien against the Confidential information of the other; o (iii) if requested to do so, refuse for any reason to
promptly return the other party's Confidential Information.

(b) Each party will limit disclosure of the other party's Confidential Information to employees, agents,
and Subcontractors who must have access to fulfill the purposes of this Contract. Disclosure to, and use by, a
Subcontractor is permissible where: (i) use of a Subcontractor is authorized under this Contract; (ii) the
disclosure is necessary or otherwise naturally occurs in connection with work that is within the Subcontractor's
scope of responsibiiity; and (iii) Contractor obligates the Subcontractor in a written contract to maintain the
State's Confidential information in confidence. At the State's request, any employee of Contractor and of any
Subcontractor having access to the State's Confidential Information may be required to execute a separate
agreement to be bound by the confidentiality requirements of this Section.
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(c) Upon termination of this Contract, Contractor must promptly return the State's Confidential
Information or certify to the State that Contractor has destroyed ali of the State's Confidential Information.

2.11.3 Exclusions
The provisions of Section 2.11, Confidentiality, will not apply where the receiving party is required by law to
disclose the other party's Confidential Information, provided that the receiving party: (i) promptly provides the
furnishing party with notice of the legal request; and (i) assists the funishing party in resisting or limiting the
scope of the disclosure as reasonably requested by the furnishing party.

2.11.4 No Obligation fo Disclose
Nothing contained in Section 2.11, Confidentiality, will be construed as obligating a party to disclose any
particular Confidential Information to the other party.

2.11.5_Security Breach Notification
If Contractor breaches this Section, it must (i) promptly cure any deficiencies in Contractor's internal security
controls; and (i) comply with any applicable federal and state laws and regulations pertaining to unauthorized
disciosures. Contractor and the State will cooperate to mitigate, to the extent practicable, the effects of any
preach, intrusion, or unauthorized access, use, or disclosure. Contractor must notify the State of any
unauthorized use or disclosure of Confidential Information, whether suspected or actual, within 10 days of
becoming aware of the use or disclosure or a shorter time period as is reasonable under the circumstances.
The State may require Contractor to purchase credit monitoring services for any individuals affected by the
breach.

2.12 Records and Inspections

2.12.1_Inspection of Work Performed
The State's authorized representatives, at reasonable times and with 10 days prior notice, have the right to
enter the Contractor's premises or any other places where work is being performed in relation to this Contract.
The representatives may inspect, monitor, or evaluate the work being performed, to the extent the access will
not reasonably interfere with or jeopardize the safety or operation of Contractor's systems or facilities. The
Contractor must provide reasonable assistance for the State's representatives during inspections.

2.12.2 Retention of Records

(a) The Contractor must retain all financial and accounting records related to this Contract for a period
of seven years after the Contractor performs any work under this Contract (Audit Period).

(b) If an audit, litigation, or other action involving the Contractor's records is initiated before the end of
the Audit Period, the Contractor must retain the records until all issues arising out of the audit, litigation, or
other action are resolved or until the end of the Audit Period, whichever is later.

2.12.3 Examination of Records
The State, upon 10 days’ notice to the Contractor, may examine and copy any of the Contractor's records that
relate to this Contract, The State does not have the right to review any information deemed confidential by the
Contractor if access would require the information to become publicly available. This requirement also applies
to the records of any parent, affiliate, or subsidiary organization of the Contractor, or any Subcontractor that
performs services in connection with this Confract.

2.12.4 Audit Resolution

If necessary, the Coniractor and the State will meet to review any audit report promptly after its issuance. The
Contractor must respond to each report in writing within 30 days after receiving the report, unless the report
specifies a shorter response time. The Contractor and the State must develop, agree upon, and monitor an

action plan to promptly address and resolve any deficiencies, concems, or recommendations in the report.
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2.12.5 Errors

() If an audit reveals any financial errors in the records provided to the State, the amount in error must
be reflected as a credit or debit on the next invoice and subsequent invoices until the amount is paid or
refunded in full. However, a credit or debit may not be carried forward for more than four invoices or beyond
the termination of this Contract. If a balance remains after four invoices, the remaining amount will be due as a
payment or refund within 45 days of the last invoice on which the balance appeared or upon termination of the
Contract, whichever is earlier.

(b) In addition fo other available remedies, if the difference between the State's actual payment and the
correct invoice amount, as determined by an audit, is greater than 10%, the Contractor must pay all reasonable
audit costs.

213  Warranties

2.13.1 Warranties and Representations
The Contractor represents and warrants:

(a) Itis capable of fulfilling and will fulfill all of its obligations under this Contract. The performance of
all obligations under this Contract must be provided in a timely, professional, and workmanlike manner and
must meet the performance and operational standards required under this Contract.

(b} The Contract appendices, attachments, and exhibits identify the equipment, software, and services
necessary for the Deliverable(s) to comply with this Contract's requirements.

(c) Itis the lawful owner or licensee of any Deliverable licensed or sold to the State by Contractor or
developed by the Contractor for this Contract, and Contractor has all of the rights necessary to convey 1o the
State the ownership rights or licensed use, as applicable, of any Deliverable(s). None of the Deliverable(s)
pravided by Contractor to the State, nor their use by the State, will infringe the patent, trademark, copyright,
trade secret, or other proprietary rights of any third party.

(d) If the Contractor procures any equipment, software, or other Deliverable(s) for the State (including
equipment, software, and other Deliverable(s) manufactured, re-marketed or otherwise sold by the Contractor
or under the Contractor's name), then the Contractor must assign or otherwise transfer to the State or its
designees, or afford the State the benefits of, any manufacturer's warranty for the Deliverabtle(s).

(e) The Contract signatory has the authority to enter into this Contract on behalf of the Contractor.

(f) Itis qualified and registered to transact business in all locations where required.

{g) Neither the Contractor nor any affiliates, nor any employee of either, has, will have, or will acquire,
any interest that would conflict in any manner with the Contractor's performance of its duties and
responsibilities to the State or otherwise create an appearance of impropriety with respect to the award or
performance of this Contract. The Contractor must notify the State about the nature of any conflict or
appearance of impropriety within two days of learning about it.

(h) Neither the Contractor nor any affiliates, nor any employee of either, has accepted or will accept
anything of value based on an understanding that the actions of the Contractor, its affiliates, or its employees
on behalf of the State would be influenced. The Contractor must not attempt to influence any State employee
by the direct or indirect offer of anything of value.

(i) Neither the Contractor nor any affiliates, nor any employee of either, has paid or agreed o pay any
person, other than bona fide employees and consultants working solely for the Contractor or the affiliate, any
fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from
this award or making of this Contract.

(i) The Contractor arrived at its proposed prices independently, without communication or agreement
with any other Contractor for the purpose of restricting competition. The Contractor did not knowingly disclose
its quoted prices for this Contract to any other Contractor before the award of this Contract. The Contractor
made no attempt to induce any other person or entity to submit or not submit a proposal for the purpose of
restricting competition.

(k) All financial statements, reports, and other information furnished by the Contractor to the State in
connection with the award of this Contract fairly and accurately represent the Contractor's business, properties,
financial condition, and results of operations as of the respective dates covered by the financial statements,
reports, or other information. There has been no material adverse change in the Contractor's business,
properties, financial condition, or results of operation.
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() All written information furnished to the State by or for the Contractor in connection with the award of
this Coniract is true, accurate, and complete, and contains no faise statement of material fact nor omits any
material fact that would make the submitted information misleading.

(m) It will immediately notify DTMB-Purchasing Operations if any of the certifications, representations,
or disclosures made in the Contractor's original bid response change after this Contract is awarded.

2.13.2 Warranty of Merchantability
The Deliverable(s) provided by the Contractor must be merchantable.

2.13.3 Warranty of Fitness for a Particular Purpose
The Deliverable(s) provided by the Contractor must be fit for the purpose(s) identified in this Contract.

2.13.4 Warranty of Title
The Contractor must convey good title to any Deliverable(s) provided to the State. All Deliverable(s) provided
by the Contractor must be delivered free from any security interest, lien, or encumbrance of which the State, at
the time of contracting, has no knowledge. Deliverable(s) provided by the Contractor must be delivered free of
any rightful claim of infringement by any third person.

2.13.5 Equipment Warranty
(a) The Contractor represents and warrants that the equipment/system(s) are in good operating

condition and perform to the requirements contained in this Contract at the time of Final Acceptance, and for a
period of one year following Final Acceptance.

(b) To the extent the Contractor is responsible for maintaining equipment/system(s), the Contractor
represents and warrants that it will maintain the equipment/system(s) in good operating condition and will
undertake all repairs and preventive maintenance according to the applicable manufacturer's
recommendations for the pericd speacified in this Contract.

(c) The Contractor must provide a toll-free telephone number for the State to report equipment failures
and probiems.

(d) Within 48 hours of notification, the Contractor must adjust, repair or replace all equipment that is
defective or not performing in compliance with the Contract. The Contractor must assume all costs for
replacing parts or units and their installation including transportation and delivery fees, if any.

(e} The Contractor agrees that all warranty service it provides must be performed by Original
Equipment Manufacturer (OEM) trained, certified, and authorized technicians.

() The Contractor is the sole point of contact for warranty service.

(g) All warranty work must be performed at State locations.

2.13.6 New Deliverable(s}
The Contractor must provide new Deliverable(s) where the Contractor knows or has the ability to select
between new or like-new Unless specified in Article 1, Statement of Work, equipment that is assembled from
new or serviceable used parts that are like new in performance is acceptable only where the Contractor does
not have knowledge or the ability to select one or the other.

2.13.7 Prohibited Products :
Shipping of salvage, distressed, outdated, or discontinued goods to any State agency will be considered a
material default by the Contractor. The brand and product number offered for all items will remain consistent
for the term of this Contract, unless DTMB-Purchasing Operations has approved a change order under Section
2.3.4, Contract Changes.

2.13.8 Consequences For Breach
in addition to any remedies available in law, if the Contractor breaches any of the warranties contained in
Section 2.13, Warranties, the breach may be considered a material default.

2.14 _Insurance
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2.14.1 Liability Insurance
For the purpose of this Section, "State” includes its departments, divisions, agencies, offices, commissions,
officers, employees, and agents.
(a) The following apply to all insurance requirements:
(i) The State, in its sole discretion, may approve the use of a fully-funded self-insurance program in
place of any specified insurance identified in this Section.
(i) Where specific coverage limits are listed in this Section, they represent the minimum acceptabie
limits. If the Contractor's policy contains higher limits, the State is entitied to coverage to the extent of
the higher limits. The minimum limits of coverage specified are not intended, and may not be construed
to limit any liability or indemnity of the Contractor to any indemnified party or other persons.
(i) If the Contractor fails to pay any premium for a required insurance policy, or if any insurer cancels
or significantly reduces any required insurance without the State's approval, the State may, after giving
the Contractor at least 30 days’ notice, pay the premium or procure similar insurance coverage from
another company or companies. The State may deduct any part of the cost from any payment due the
Contractor, or reguire the Contractor to pay that cost upon demand.
(iv) Inthe event the State approves the representation of the State by the insurer's attorney, the
aftorney may be required to be designated as a Special Assistant Attorney General by the Michigan
Attorney General.

(b) The Contractor must:

(i) provide proof that it has obtained the minimum levels of insurance coverage indicated or required by
law, whichever is greater. The insurance must protect the State from claims that are alleged or may
arise or result from the Contractor's or a Subcontractor's performance, including any person directly or
indirectly employed by the Contractor or a Subcontractor, or any person for whose acts the Contractor
or a Subcontractor may be liable.

(i) waive all rights against the State for the recovery of damages that are covered by the insurance
policies the Contractor is required to maintain under this Section. The Contractor's failure to obtain and
maintain the reguired insurance will not limit this waiver.

(iiiy ensure that all insurance coverage provided relative to this Contract is primary and non-contributing
to any comparabie liability insurance (including self-insurance) carried by the State.

(iv) obtain insurance, unless the State approves otherwise, from any insurer that has an A.M. Best
rating of "A" or befter and a financial size of VIl or better, or if those ratings are nof available, a
comparable rating from an insurance rating agency approved by the State. All policies of insurance
must be issued by companies that have been approved to do business in the State.

(v) maintain all required insurance coverage throughout the term of this Contract and any extensions.
However, in the case of claims-made Commercial General Liability policies, the Contractor must secure
tail coverage for at least three years following the termination of this Contract.

(vi) pay all deductibles.

(vii) pay for and provide the type and amount of insurance checked ¥ below:

] (A) Commercial General Liability Insurance
Minimal Limits:
$2,000,000 General Aggregate Limit other than Products/Completed Operations;
$1,000,000 Personal & Advertising Injury Limit; and
$1,000,000 Each Occurrence Limit.

Deductable maximum:
$50,000 Each Occurrence

Additional Reguirements:
The Contractor must list the State of Michigan, its departments, divisions, agencies, offices,
commissions, officers, employees, and agents as additional insureds on the Commercial General
Liability certificate. The Contractor also agrees to provide evidence that insurance policies contain a
waiver of subrogation by the insurance company.
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a (B) Umbrella or Excess Liability Insurance
Minimal Limits:
$10,000,000 General Aggregate

Additional Requirements:
Umbrella or Excess Liability limits must at least apply to the insurance required in (A), General
Commercial Liability. The Contractor must list the State of Michigan, its departments, divisions,
agencies, offices, commissions, officers, employees, and agents as additional insureds on the
certificate. The Contractor also agrees to provide evidence that insurance policies contain a waiver of
subrogation by the insurance company.

{C) Motor Vehicle insurance

Minimal Limits:
If a motor vehicle is used in relation to the Confractor's performance, the Contractor must have vehicle
liability insurance on the motor vehicle for bodily injury and property damage as required by law.

O (D) Hired and Non-Owned Motor Vehicle Coverage
Minirma! Limits:
$1,000,000 Per Accident

Additional Requirements:
The Contractor must list the State of Michigan, its departments, divisions, agencies, offices,
commissions, officers, employees, and agents as additional insureds on the vehicle liability certificate.
The Contractor must also provide evidence that insurance policies contain a waiver of subrogation by
the insurance company.

) (E) Workers' Compensation Insurance

Minimal Limifs:
The Contractor must provide Workers' Compensation coverage according to applicable laws governing
work activities in the state of the Contractor's domicile. If the applicable coverage is provided by a self-
insurer, the Contractor must provide proof of an approved self-insured authority by the jurisdiction of
domicile.

For employees working outside of the state of the Contractor's domicile, the Contractor must provide
certificates of insurance proving mandated coverage levels for the jurisdictions where the employees’
activities occur.

Additional Reguirements:
The Contractor must provide the applicable certificates of insurance and a list of states where the

coverage is applicable. Contractor must provide proof that the Workers' Compensation insurance
policies contain a waiver of subrogation by the insurance company, except where such a provision is
prohibited or limited by the laws of the jurisdiction in which the work is to be performed.

O {F) Employers Liability insurance
Minimal Limits:

$100,000 Each Accident;

$100,000 Each Employee by Disease

$500,000 Aggregate Disease

Additional Reguirements:
The Contractor must list the State of Michigan, its departments, divisions, agencies, offices, commissions,

officers, employees, and agents as additional insureds on the certificate.
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2.14.2 Subcontractor Insurance Coverage
Except where the State has approved a subcontract with other insurance provisions, the Contractor must
require any Subcontractor o purchase and maintain the insurance coverage required in Section 2.14.1,
Liability Insurance. Alternatively, the Contractor may include a Subcontractor under the Contractor's insurance
on the coverage required in that Section. The failure of a Subcontractor to comply with insurance requirements
does not limit the Contractor's liability or responsibility.

2.14.3 Certificates of Insurance and Other Regquirements
Before this Contract is signed, and not less than 20 days before the insurance expiration date every year
thereafter, the Contractor must provide evidence that the State and its agents, officers, and employees are
listed as additional insureds under each commercial general liability and commercial automobile liability policy.
The Contractor must provide DTMB-Purchasing Operations with al! applicable certificates of insurance
verifying insurance coverage or providing satisfactory evidence of self-insurance as required in Section 2.14.1,
Liability Insurance. Each certificate must be on the standard "accord" form or equivalent and MUST CONTAIN
THE APPLICABLE CONTRACT OR PURCHASE ORDER NUMBER. Each certificate must be prepared and
submitted by the insurer and must contain a provision indicating that the coverage afforded will not be
cancelled, materiatly changed, or not renewed without 30 days prior notice, except for 10 days for nonpayment
of premium, to the Director of DTMB-Purchasing Operations. The notice to the Director of DTMB-Purchasing
Operations must include the applicable Contract or Purchase Order number.

2.15 Indemnification

2.15.1 General Indemnification
To the extent permitted by law, the Contractor must indemnify, defend, and hold the State harmiess from
fiability, including all claims and losses, and all related costs and expenses (including reasonable atiorneys'
fees and costs of investigation, litigation, settlement, judgments, interest and penalties), accruing or resulting to
any person, firm, or corporation that may be injured or damaged by the Contracior in the performance of this
Contract and that are attributable to the negligence or tortious acts of the Contractor, any of its subcontractors,

or by anyone else for whose acts any of them may be liable.
2.15.2 Code Indemnification [Deleted, Not A licable

2.15.3_Employee Indemnification
in any claims against the State, its departments, agencies, commissions, officers, employees, and agents, by
any employee of the Contractor or any of its subcontractors, the indemnification obligation will not be limited in
any way by the amount or type of damages, compensation, or benefits payable by or for the Contractor or any
of its subcontractors under worker's disability compensation acts, disability benefit acts, or other employee
benefit acts. This indemnification clause is intended to be comprehensive. Any overlap in provisions, or the
fact that greater specificity is provided as to some categories of risk, is not intended to limit the scope of
indemnification under any other provisions.

2.15.4 Patent/Copyright Infringement Indemnification

(a) To the extent permitted by law, the Contractor must indemnify and hold the State harmless from
liability, including all claims and losses, and all related costs and expenses (including reasonable attorneys'
fees and costs of investigation, litigation, settlement, judgments, interest, and penalties) resulting from any
action threatened or brought against the State to the extent that the action is based on a claim that any piece
of equipment, software, commodity, or service supplied by the Contractor or its subcontractors, or its operation,
use, ot reproduction, infringes any United States patent, copyright, trademark or frade secret of any person or
entity. '

(b) If, in the State's or the Contractor's opinion, any piece of equipment, software, commaodity or
service supplied by the Contractor or its subcontractors, or its operation, use, or reproduction, is likely to
become the subject of an infringement claim, the Contractor must, at its expense: (i) procure for the State the
right to continue using the equipment, software, commodity or service or, if this option is not reasonably
available to the Contractor; (i) replace or modiiy to the State's satisfaction the same with equipment, sofiware,
commodity or service of equivalent function and performance so that it becomes non-infringing, or, if this option
is not reasonably availabie to Contractor; (iii) accept its return by the State with appropriate credits to the State
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against the Contractor's charges and reimburse the State for any losses or costs incurred as a consequence of
the State ceasing its use and returning it.

(c) Notwithstanding the foregoing, the Contractor has no obligation to indemnify or defend the State
for, or to pay any costs, damages or attorneys' fees related to, any infringement claim based upon: (i)
equipment, software, commodity or service developed based on written specifications of the State; (i) use of
the equipment, software, or commodity in a configuration other than implemented or approved by the
Contractor, including any modification of the same by the State; or (iii) the combination, operation, or use of the
equipment, software, or commodity with equipment, software, or comrmodities not supplied by the Contractor
under this Contract.

2.15.5 Continuing Obligation
The Contractor's duty to indemnify under Section 2.15, Indemnification, continues in full force and effect,

notwithstanding the expiration or early cancellation of this Contract, with respect to any claims based on fac{s
or conditions that occurred before expiration or cancellation.

2.15.6 _Indemnification Procedures
These procedures apply to all indemnity obligations:

(a) After the State receives notice of an action or proceeding involving a claim for which it will seek
indemnification, the State must promptly notify the Contractor of the claim and take, or assist the Contractor in
taking, any reasonable action to avoid a default judgment against the Contractor. Failure to notify the
Contractor does not relieve the Contractor of its indemnification obligations except to the extent that the
Contractor can prove damages attributable to the notification failure. Within 10 days following receipt of notice
from the State relating to any claim, the Contractor must notify the State whether the Contractor agrees to
assume control of the defense and settlement of that claim (a "Notice of Election”). After notifying the
Contracior of a claim and before the State receives the Contractor's Notice of Election, the State is entitled fo
defend against the claim, at the Confractor's expense, and the Contractor will be responsible for any
reasonable costs, including aftorney fees, incurred by the State in defending against the claim during that
period.

(b) f the Contractor delivers a Notice of Election relating to any claim: (i) the State is entitled to
participate in the defense of the claim and to employ counsel at its own expense to assist in handling the claim
and to monitor and advise the State about the status and progress of the defense; (ii) the Contractor must, at
the request of the State, demonstrate the Contractor's financial ability to carry out its defense and indemnity
obligations under this Contract; (jii) the Contractor must periodically advise the State about the status and
progress of the defense and must obtain prior approval of the State before entering into any settlement of the
claim or ceasing to defend against the claim; and (iv) to the extent that any principles of Michigan
governmental or public law may be involved or challenged, the State has the right, at its own expense, o
control the defense of that portion of the claim, The State may retain control of the defense and settlement of a
claim by notifying the Contractor within 10 days after the State's receipt of the Contractor's information
requested by the State under clause (ji) of this paragraph, if the State determines that the Contractor has failed
to demonstrate to the reasonable satisfaction of the State the Contractor's financial ability to carry out its
defense and indemnity obligations under this Section. Any litigation activity on behalf of the State, or any of its
subdivisions under this Section, must be coordinated with the Department of Attorney General. in the event
the insurer's attorney represents the State under this Section, the insurer's attorney may be required to be
designated as a Special Assistant Attorney General by the Attorney General of the State of Michigan.

(c) If the Contractor does not deliver a Notice of Election relating to any claim of which it is notified, the
State may defend the claim in a manner it deems appropriate, at the cost and expense of the Contractor. If it
is determined that the claim was one against which the Contractor was required to indemnify the State, upon
request of the State, the Coniractor must promptly reimburse the State for all reasonable costs and expenses.

2.15.7 Limitation of Liability
Neither the Contractor nor the State is liable to each other, regardless of the form of action, for consequential,

incidental, indirect, or special damages. This limitation of liability does not apply fo claims for infringement of
United States patent, copyright, frademark or trade secrets; to claims for personal injury or damage to property
caused by the gross negligence or willful misconduct of the Contractor; to claims covered by other specific
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provisions of this Contract calling for fiquidated damages; or to court costs or aftorneys' fees awarded by a
court in addition to damages after litigation based on this Contract.

216 Termination by the State

2.16.1 Notice and Right to Cure
If the Contractor breaches this Contract, and the State, in its sole discretion, determines that this breach is
curable, the State will provide the Contractor notice of the breach and a period of at least 30 days to cure the
breach. The State does not need to provide notice or an opportunity to cure for successive or repeated
breaches or if the State determines, in its sole discretion, that a breach poses a serious and imminent threat to
the health or safety of any person or the imminent loss, damage, or destruction of any real or tangible personal

property.

2.16.2 Termination for Cause

(a) The State may fuily or partially terminate this Contract for cause by notifying the Contractor if the
Contractor: (i) breaches any of its material duties or obligations (including a Chronic Failure to meet any SLA),
or (ii) fails to cure a breach within the time period specified in a notice of breach provided by the State.

(b) The Contractor must pay all reasonable costs incurred by the State in terminating this Contract for
cause, including administrative costs, aftorneys' fees and court costs, and any additional costs the State incurs
to procure the Deliverable(s) from other sources. Re-procurement costs are not consequential, indirect, or
incidental damages, and cannot be exciuded by any other terms otherwise included in this Contract, provided
the costs are not in excess of 50% more than the prices for the Deliverable(s).

(c) If the State partially terminates this Contract for cause, any charges payable to the Contractor will
be equitably adjusted to reflect those Deliverable(s) that are terminated. The State must pay for all
Deliverable(s) for which Final Acceptance has been granted before the termination date. Any services or
related provisions of this Contract that are terminated for cause must cease on the effective date of the
termination.

(d) If the State terminates this Contract for cause and it is determined, for any reason, that the
Contractor was not in breach of this Contract, the termination will be deemed to have been a termination under
Section 2.16.3, Termination for Convenience, effective as of the same date, and the rights and obligations of
the parties will bé limited to those provided in that Section.

2.16.3 Termination for Convenience
The State may fully or partially terminate this Contract for its convenience if the State determines that a
termination is in the State's best interest. Reasons for the termination are within the sole discretion of the
State and may include: (a) the State no longer needs the Deliverable(s) specified in this Contract; (b) a
relocation of office, program changes, or changes in laws, rules, or regulations make the Deliverable(s) no
longer practical or feasible for the State; (c) unacceptable prices for Contract changes; or (d} faisification or
misrepresentation, by inclusion or non-inclusion, of information material to a response to any RFP issued by
the State. The State may terminate this Contract for its convenience by giving Contractor notice at least 30
days before the date of termination. If the State chooses to terminate this Contract in part, any charges
payable to the Contractor must be equitably adjusted to reflect those Deliverable(s) that are terminated.

2.16.4 Termination for Non-Appropriation
(a) If this Contract extends for more than one fiscal year, continuation of this Contract is subject to the

appropriation or availability of funds. If sufficient funds to enable the State to continue payment are not
appropriated or otherwise made available, the State must fully or partially terminate this Contract at the end of
the last period for which funds have been appropriated or otherwise made available The State must give the
Contractor notice at least 30 days before the date of termination, unless the State receives notice of the non-
appropriation or unavailability less than 30 days before the end of the last period for which funds have been
appropriated or otherwise made available.

(b) If funding for this Contract is reduced by law, or funds to pay the Contractor for the Deliverable(s)
are not appropriated or are otherwise unavailable, the State may, upon 30 days’ notice to the Contractor,
change the Deliverable(s) in the manner and for the periods of time the State may elect. The charges payable
under this Contract will be equitably adjusted to reflect any Deliverabie(s) not provided because of the
reduction.
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(c) Ifthe State fully or partially terminates this Contract for non-appropriation, the State must pay the
Contractor for all work-in-progress performed through the effective date of the termination to the extent funds
are available.

2.16.5 Termination for Criminal Conviction
The State may terminate this Contract immediately and without further liability or penalty if the Contractor, an
officer of the Contractor, or an owner of a 25% or greater share of the Contractor is convicted of a ¢riminal
offense related {o a State, public, or private Contract or subcontract.

2.16.6 Termination for Approvals Rescinded
The State may terminate this Contract if any final administrative or judicial decision or adjudication disapproves
a previously approved request for purchase of personal services under Constitution 1963, Article 11, § 5, and
Civil Service Rule 7-1. In that case, the State will pay the Contractor for all work-in-prograss performed
through the effective date of the termination. The Contract may be fully or partially terminated and will be
effective as of the date stated in the notice.

2.16.7_Rights and Obligations upon Termination
(a) If the State terminates this Contract for any reason, the Contractor must:

(i} stop all work as specified in the notice of termination;
(i) take any action that may be necessary, or that the State may direct, to preserve and protect
-.Deliverable(s) or other State property in the Contractor's possession;
(i) return all materials and property provided directly or indirectly to the Contractor by any
entity, agent, or employee of the State,;
(iv) transfer title in and deliver to the State, unless otherwise directed, all Deliverable(s)
“intended to be transferred to the State at the termination of this Contract (which will be provided
to the State on an "As-Is" basis except to the extent the State compensated the Contractor for
warranty services related fo the materials);
~(v) to the maximum practical extent, take any action to mitigate and limit potential damages,
“including terminating or limiting subcontracts and outstanding orders for materials and supplies;
and
(vi} take all appropriate action to secure and maintain State information confidentially in
accordance with Section 2.11, Confidentiality.

(b) If the State terminates this Contract under Section 2.16.3, Termination for Convenience, the State
must pay the Contractor ali charges due for Deliverable(s) provided before the date of termination and, if
applicable, as a separate item of payment, for work-in-progress, based on a percentage of completion
determined by the State. All completed or partially completed Deliverable(s) prepared by the Contractor, at the
option of the State, become the State's property, and the Contractor is entitied to receive equitable
compensation for those Deliverable(s). Regardiess of the basis for the termination, the State is not obligated
to pay or otherwise compensate the Contractor for any lost expected future profits, costs, or expenses incurred
with respect to Deliverable(s) not actually completed.

(c) Ifthe State terminates this Contract for any reason, the State may assume, at its option, any
subcontracts and agreements for Deliverable(s), and may pursue completion of the Deliverable(s) by
replacement contract or as the State deems expedient.

2.16.8 Reservation of Rights
In the event of any full or partial termination of this Contract, each party reserves all rights or remedies

otherwise available fo the party.

2.16.9 Contractor Transition Responsibilities
If this Contract terminates under Section 2.16, Termination by the State, the Contractor must make reasonable
efforts to transition the performance of the work, including all applicable equipment, services, software, and
leases, to the State or a third party designated by the State within a reasonable period of time that does not
exceed 120 days from the date of termination. The Contractor must provide any required reports and
documentation.
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2.16.10 Transition Payments
Iif the transition responsibilities outlined in Section 2.16.9, Contractor Transition Responsibilities, arise based
on a termination of this Contract, reimbursement will be governed by the provisions of Section 2.186,
Termination by the State. |fthe transition results from expiration, the Contractor will be reimbursed for all
reasonable transition costs (i.e., costs incurred after the expiration within the time period in Section 2.16.9 that
result from transition operations) at the Contract rates. The Contractor must prepare an accurate accounting
from which the State and the Contractor may reconcile all outstanding accounts.

2.17__Termination by the Contractor

2.17.1 Termination
If the State breaches this Contract and the Contractor, in its sole discretion, determines that the breach is
curable, then the Contractor will provide the State with notice of the breach and a time period (not less than 30
days) to cure the breach.

The Contractor may terminate this Contract if the State: (a) materially breaches its obiigation to pay the
Contractor undisputed amounts due; (b) breaches its other obligations to an extent that makes it impossible or
commercially impractical for the Contractor to complete the Deliverable(s); or (c) does not cure the breach
within the time period specified in a notice of breach. The Contractor must discharge its obligations under
Section 2.20, Dispute Resolution, before it terminates the Contract.

2.18 _ Stop Work — Deleted, Not Applicable

2.19 _Reserved

2.20 Dispute Resolution

2.20.1 General

(a) The Contractor must submit any claim related to this Contract to the State under Section 2.3.8,
Notices, together with all supporting documentation for the claim.

(b) The representatives of the Coniractor and the State must meet as often as the parties reasonably
deem necessary to gather and furnish to each other all information related to the claim.

(¢) During the course of negotiations, each party will honor all reasonable requests made by the other
for non-privileged information reasonably related to the claim.

2.20.2 Informal Dispute Resolution
(a) If, after a reasonable time following submission of a claim under Section 2.20.1, General, the

parties are unable to resolve the claim, the parties must meet with the Director of DTMB-Purchasing
Operations, or his or her designee, for the purpose of attempting fo resolve the dispute without the need for
formal legal proceedings.

(b) Within 60 calendar days of the meeting with the Director of DTMB-Purchasing Operations, or such
other time as agreed to by the parties, the Director of DTMB-Purchasing Operations will issue a written
recommendation regarding settlement of the claim. The Contractor must notify DTMB-Purchasing Operations
within 21 days after the recommendation is issued whether the Contractor accepts or rejects the
recommendation. Acceptance by the Contractor constitutes the final resolution of the claim addressed in the
recommendation. and the Contractor may not assert that ctaim in any future litigation or other proceeding
between the parties.

(c} The recommendation of the Director of DTMB-Purchasing Operations is not admissible in any
future litigation or other proceeding between the parties. The conduct and statements made during the course
of negotiations or dispute resolution under Section 2.20, Dispute Resolution, are subject to Michigan Rule of
Evidence 408 and are not admissible in any future litigation or other proceeding between the parties.

(d) This section wili not be construed to prohibit either party from instituting formal proceedings to avoid
the expiration of any applicable limitations period, to preserve a superior pasition with respect to other
credifors, or under Section 2.20.3, Injunctive Relief.
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(e) DTMB-Purchasing Operations will not mediate disputes between the Contractor and any other
entity, except State agencies, concerning responsibility for performance of work.

2.20.3 Injunctive Relief
A claim between the State and the Contractor is not subject to the provisions of Section 2.20.2, Informal
Dispute Resolution, where a party makes a good faith determination that a breach of this Contract by the other
party will result in damages so immediate, so large or severe, and so incapable of adequate redress that a
temporary restraining order or other injunctive relief is the only adequate remedy.

2.20.4 Continued Performance
Each party will continue performing its obligations under this Contract while a claim is being resoived, except to
the extent the claim precludes performance and without limiting either party's right to terminate this Contract as
provided in Section 2.16, Termination by the State or Section 2.17, Termination by the Contractor. A claim
involving payment does not preclude performance.

2.21 _Disclosure Responsibilities

2.21.1 Disclosure of Litigation

(a) Within 30 days after receiving notice of any litigation, investigation, arbitration, or other proceeding
(collectively, "Proceeding”} that arises during the term of this Confract, the Contractor must disclose the
following to the Contract Administrator:

(i) A criminal Proceeding involving the Contractor (or any Subcontractor) or any of its officers or
directors;

(iy A parole or probation Proceeding; :

(ifiy A Proceeding involving the Contractor (or any Subcontractor) or any of its officers or
directors under the Sarbanes-Oxley Act; and

(iv) A civil Proceeding to which the Contractor (or, if the Contractor is aware, any
“Subcontractor) is a party, and which involves (A) a claim that might reasonably be expected to
adversely affect the viability or financial stability of the Coniractor or any Subcontractor; or {B) a
claim or written allegation of fraud against the Contractor (or, if the Contractor is aware, any
Subcontractor) by a governmental or public entity arising out of the Contractor's business
dealings with governmental or public entities.

(b) Information provided to the State from the Contractor's publicly filed documents will satisfy the
requirements of this Section.

(c) If any Proceeding that is disclosed to the State or of which the State otherwise becomes aware,
during the term of this Contract, would cause a reasonable party to be concerned about: (i) the ability of the
Contractor (or a Subcontractor) to continue to perform this Contract; or (i) whether the Contractor (or a
Subcontractor) is engaged in conduct that is similar in nature to the conduct alleged in the Proceeding and
would constitute a breach of this Contract or a violation of federal or state law, regulations, or public policy,
then the Contractor must provide the State all requested reasonable assurances that the Contractor and its
Subcontractors will be able to continue to perform this Contract.

2.21.2 Other Disclosures
The Contractor must notify DTMB-Purchasing Operations within 30 days of.

(a) becoming aware that a change in the Contractor's ownership or officers has occurred or is cerntain
to occur; or

(b) any changes to company affiliations.

2.21.3 Call Center Disclosure — Deleted, Not Applicable

2.22 Extended Purchasing

2.22.1 MIDEAL Reguirements
(a) The Contractor must ensure that all purchasers are MiDEAL Members before extending the

Contract pricing.
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(b) The Contractor must submit quarterly reports of MiDEAL purchasing activities to DTMB-Purchasing
Operations.

(c) To the extent that MIDEAL Members purchase Deliverable(s) under this Contract, the quantities of
Deliverable(s) purchased will be included in determining the appropriate rate whereaver tiered pricing based on
quantity is provided.

(d) The Contractor must submit invoices to and receive payment from MiIDEAL Members on a direct
and individual basis.

2.22.2 State Administrative Fee
The Contractor must coliect an administrative fee on all sales transacted by MiDeal members only under this
Contract, and remit the fee within 30 days after the end of each quarter. The administrative fee equals 2
percent of the total quarterly sales reported.

The Contracior must pay the administrative fee by check payable to the State of Michigan. The Contractor
must identify the check as an "Administrative Fee" and include the following information with the payment: the
applicable Contract Number, the total quarterly sales by volume and dollar amount, and the quarter covered.

The Contractor must send the check to the following address:

Department of Technology, Management and Budget
Financial Services — Cashier Unit

Lewis Cass Building

320 South Walnut St.

P.0. Box 30681

Lansing, Mi 48909

2.22.3 State Employee Purchase Requirements — Deleted, Not Applicable
2,23 Laws

2.23.1 Governing Law
This Contract is governed by, and construed according to, the substantive laws of the State of Michigan

without regard to any Michigan choice of law rules that would apply the substantive law of another jurisdiction
to the extent not inconsistent with or preempted by federal law.

2.23.2 Compliance with Laws
The Contractor must comply with all applicable federal, state, and tocal laws and ordinances in providing the

Deliverable(s).

2.23.3 Jurisdiction
Any dispute arising from this Contract must be resolved in the State of Michigan. With respect to any claim
between the parties, the Contractor consents to venue in Ingham County, Michigan, and irrevocably waives
any objections to this venue that it may have, such as lack of personal jurisdiction or forum non conveniens.
The Contractor must appoint agents in the State of Michigan to receive service of process.

2.23.4 Nondiscrimination
In the performance of this Contract, the Contractor agrees not to discriminate against any employee or
applicant for employment, with respect to his or her hire, tenure, terms, conditions or privileges of employment,
or any matter directly or indirectly related to employment, because of race, color, religion, national origin,
ancestry, age, sex, height, weight, marital status, or physical or mental disability. The Contractor further
agrees that every subcontract entered into for the performance of this Contract will contain a provision
requiring non-discrimination in employment, as specified here, binding upon each Subcontractor. This
covenant is required under the Elliott-Larsen Civil Rights Act, 1978 PA 453, MCL 37.2101, et seq., and the
Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seg., and any breach of this provision
may be regarded as a material breach of this Contract.
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2.23.5 Unfair Labor Practices
Under 1980 PA 278, MCL 423.321, ef seq., the State must not award a Contract or subcontract to an employer
whose name appears in the current register of employers failing to correct an unfair labor practice compiled
under MCL 423.322. This information is compiled by the United States National Labor Relations Board. A
Contractor of the State, in relation to this Contract, must not enter into a contract with a Subconiractor,
manufacturer, or supplier whose name appears in this register. Under MCL 423.324, the State may void any
Contract if, after award of this Contract, the name of the Contractor as an employer or the name of the
Subcontractor, manufacturer or supplier of the Contractor appears in the register.

2.23.6 _Environmental Provision
For the purposes of this section, "Hazardous Materials” include asbestos, ACBMs, PCBs, petroleum products,
construction materials including paint thinners, solvents, gasoline, oil, and any other material the manufacture,
use, treatment, storage, transportation or disposal of which is regulated by the federal, state, or local laws
governing the protection of the public heatth, natural resources, or the environment:

(a) The Contractor must use, handle, store, dispose of, process, transport, and transfer any Hazardous
Material according to all federal, State, and local laws. The State must immediately advise the Contractor of
the presence of any known Hazardous Material at the work site. If the Contractor encounters material
reasonably believed to be Hazardous Material that may present a substantial danger, the Contractor must: (i)
immediately stop all affected work; (i} notify the State in accordance with Section 2.3.6, Notices; (iii) notify any
entities required by law; and (iv) take appropriate health and safety precautions.

(b) The State may issue a Stop Work Order if the material is a Hazardous Material that may present a
substantial danger and the Hazardous Material was not brought to the site by the Contractor, or does not
whally or partially result from any violation by the Contractor of any laws covering the use, handling, storage,
disposal of, processing, transport and transfer of Hazardous Materials. The State may remove the Hazardous
Material, render it harmless, or terminate the affected work for the State's convenience.

(c) If the Hazardous Material was brought to the site by the Confractor, or wholly or partially results
from any violation by the Confractor of any laws covering the use, handling, storage, disposal of, processing,
transport and transfer of Hazardous Material, or from any other act or omission within the control of the
Contractor, the Contractor must bear its proportionate share of the delay and costs involved in cleaning up the
site and removing and rendering harmiess the Hazardous Material according to applicable laws.

2.23.7_Freedom of Information
This Contract and all information submitted to the State by the Confractor is subject to the Michigan Freedom
of Information Act (FOIA), 1976 PA 442, MCL 15.231, et seq.

2.23.8 Workplace Safety and Discriminatory Harassment [Deleted, Not Applicable]
2.23.9 Prevailing Wage [Deleted, Not Applicable

2.23.10 Abusive Labor Practices
The Contractor may not furnish any Deliverable(s) that were produced fully or partially by forced labor, convict
labor, forced or indentured child labor, or indentured servitude.

“Forced or indentured child labor” means ail work or service (1) exacted from any person under ihe age of 18
under the menace of any penalty for its nonperformance and for which the worker does not offer himself
voluntarily; or (2) performed by any person under the age of 18 under a contract the enforcement of which can
be accomplished by process or penalities.

2.24 General Provisions

2.24.1 Bankrupfcy and Insolvency
The State may, without prejudice to any other right or remedy, fully or partially terminate this Contract and, at

its option, take possession of the work-in-progress and finish the work-in-progress by whatever method the
State deems appropriate if: ‘

(a) the Contractor files for bankruptcy protection;

(b) an involuntary petition is filed against the Contractor and not dismissed within 30 days;
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(c) the Contractor becomes insolvent or a receiver is appointed due to the Contractor's insolvency;

(d) the Contractor makes a general assignment for ihe benefit of creditors; or

(e) the Contractor or its affiliates are unable to provide reasonable assurances that the Contractor or its
affiliates can provide the Deliverable(s) under this Confract.

Contractor will place appropriate notices or labeis on the work-in-progress to indicate ownership by the State.
To the extent reasonably possible, work-in-progress must be stored separately from other stock and marked
conspicuously with labels indicating State ownership.

2.24.2 Media Releases
News releases (including promotional literature and commercial advertisements) pertaining to the RFP and this
Contract or the project to which it relates will not be made without prior approval by the State, and only in
accordance with the instructions from the State.

2.24.3 Contract Distribution
DTMB-Purchasing Operations retains the sole right of Contract distribution to all State agencies and iocal units
of government uniess other arrangements are authorized by DTMB-Purchasing Operations.

2.24.4 Permits
Contractor must obtain and pay any associated costs for all required governmental permits, ficenses, and
approvals for the delivery, installation, and performance of this Contract.

~ 2.24.5 Website Incorporation
The State is not bound by any content on the Contractor's website uniess incorporated directly into this

Contract.

2.24.6 Future Bidding Preclusion [Deleted, Not Applicable]

2.24.7 Antitrust Assignment
The Contractor assigns to the State any claim for overcharges resulting from state or federal antitrust violations
to the extent that those violations concern materials or services supplied by third parties toward fulfillment of
this Contract.

2.24.8 Disaster Recovery
Contractor and the State recognize that the State provides essential services in fimes of natural or man-made
disasters. Therefore, except as mandated by federal disasier response requirements, Contractor personnel

dedicated to providing Deliverable(s) under this Contract will provide the State with priority.

2.24.9 Legal Effect
The State is not liable for costs incurred by the Contractor or for payment(s) under this Contract until the

Contractor is authorized to perform under Section 1.2.4, Ordering.

2.24.10 Entire Agreement
This Contract constitutes the entire agreement between the parties and supersedes all prior agreements,
whether written or oral, with respect to the subject matter. All attachments referenced in this Contract are
incorporated in their entirety and form part of this Contract.

2.24.11 Order of Precedence
Any inconsistency in the terms associated with this Contract will be resolved by giving precedence to the terms
in the following descending order:

(a) Mandatory sections (2.1.1, Contract Term, 2.24.9, Legal Effect, 2.2.2, Payment Deadlines, 2.14,
Insurance, 2.15, indemnification, 2.16, Termination, 2.23, Governing Law, 2.15.7, Limitation of Liability),

(b) The most recent Statement of Work related to this Contract;

(c) All sections from Article 2 - Terms and Conditions, not listed in subsection (a);

(d) Any attachment or exhibit to this Coniract documeni(s);

(e) Any Purchase Order, Direct Voucher, or Procurement Card Order issued under this Contract; and

(fy Contractor Responses contained in any of the RFP documents.
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2.24.12 Headings
The captions and section headings used in this Contract are for convenience only and may not be used to

interpret the scope and intent of this Contract.

2.24.13 Form, Function and Utility - Deleted, Not Applicable
2.24.14 Reformation and Severability

Each provision of this Contract is severable from ali other provisions of this Contract. If any provision of this
Contract is held unenforceable, then this Contract will be modified to reflect the parties' original intent. All
remaining provisions of this Contract remain in full force and effect.

2.24.15 Approval
Unless otherwise provided in this Contract, approval(s) must be in writing and must not be unreasonably
withheld or delayed.

2.24.16 No Waiver of Default
Failure by a party to insist upon strict adherence to any term of this Contract does not waive that party's right fo
later insist upon strict adherence to that term, or any other term, of this Contract.

2.24.17 Survival
The provisions of this Contract that impose continuing obligations, including warranties, indemnification, and
confidentiality, will survive the expiration or termination of this Contract.
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Attachment A, Price Proposal

tem |Est 3 Unit | Description Unit Price Total pricing
No. year of for 3 years
usage Issue

1, 700 Ea Repairs, Maintenance & Certification of $985.00 $689,500.00
Breath Alcohol Detecting Devices,
maintenance of the detecting devices per
the specifications.

2. 210,000 | Ea Mouthpiece #1, Guth "Ultrap” per the (*)$.31 $65,100.00
specifications.

3. 210,000 |Ea Mouthpiece #2, RepCo "Ultrap" per the Discontinued
specifications

4, 276,000 | Ea Evidence Tickets per the specifications **) $.21 $57,980.00

5. 300 Ea BAC Datamaster instrument DMT with dry | $6,890.00 $2.067,000.00
gas option and printer.

6. 3,600 Hrs | Person to assist with “Operator” Training $55.00 $198,000.00

Total Bid Amount: $3,077,560.00

&) Per order discounts on mouthpiece #1 Guth “Ultrap™ For gquantity of 200, price is $.31 each; qty of 400
price is $.28 each, gty. of 1000 price is $.26 each

)

$.20 each, qty. of 1000 price is $.19 each

Per order discounts on Evidence Tickets: For quantity of 200, price is $.21 each; gty of 400 price is

Lead Time for Delivery: 45 days ARO, DataMaster DMT instruments only. Remaining items ship within 1-5
business days. All items FOB Destination.

All bids must be F.O.B. Destination with transportation charged prepaid on the order. Other F.O.B. terms will
not be accepted. Contractor meets said requirements as provided above, without exception.
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Attachmeni B
Sample Invoice
Invoice from and remit to: Invoice No, 58574  Page
National Patent Analytical Systems, Inc. Invoice Date 7/19/11
Po Box 1435, 2090 Harrington Mem. Rd. caies Ond o Cust. No. MI2073W
Mansfieic, Ohio 44501 - our PO No:  Kalamazoo County Sherifes
419-526-6727 Fob Mid
-0

Sold To;
Michigan State Police

Traffic Safety Division
PO Box 30634

Lansing Mi 48913

Shipped Via FedEx
Terms Net 30 Days

Shipped To;

Kalamazoo Coiunty Sheriff's Office
Sgt.Donald Ester

1500 Lamont, Street

Kalamazoo Ml 42048

[Qty Ship  [Qty B/O] UM | Part No [Description

|Daie Shis | Price E

Please cite invoice No. on Paymant

Total This Invoice

Attachment C - Organizational Chart
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NATIONAL PATENT ANALYTICA
ORGANIZATHINAL CHART
Revised 13 January 20307 S
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STATE OF MICHIGAN
ENTERPRISE PROCUREMENT

Department of Technology, Management, and Budget

525 W. ALLEGAN ST., LANSING, MICHIGAN 48313
P.0. BOX 30026 LANSING, MICHIGAN 48808

CONTRACT CHANGE NOTICE

Change Notice Number g

fo
Contract Number 07181300379

Perry Curtis IMSP
517-636-0217

NATIONAL PATENT ANALYTICAL SYSTEMS INC

2080 Harrington Memorial Road
Mansfield, OH 44803

Daniel Fusco

419-526-6726

dii@npas.com

wwrran] 192

Curtisp1 @Michigan.gov
Sue Cieciwa DTMB

(517) 284-7007
cieciwas@michigan.gov

HOLOVHINOD

_ ' - CONTRACT SUMMARY _ N
BREATH TEST INSTRUMENTS, SUPPLIES, TRAINING & MAINTENANCE FOR THE MICHIGAN TATE F’LIE

September 1, 2011 August 31, 2014 August 31,2017
| ' S ' DMT Instruments — Min. 45 Days ARO ' ]
| Supplies — Ship within 5 Business Days

~ OYes & No

Net 30 Days

O P-Card D Direct Voucher (DV) "0 Other
Supplies: 200 Mouthpieces, 200 Tickets
Instruments: 1 each, 200 Mouthpieces, 200 Tickets

DESCRIPTION OF C_HANGE NOTICE

T T S K N < N R
$3077,560.00 oy -

DESCRIPTION
Effective September 1, 2017, the State is exercising the fourth option year. The revised Contract expiration date is August 31,
2018, Effective September 1, 2017 pricing for Item No. 1 Repairs, Maintenance & Certification of Breath Alcohol Detecting
Devices, maintenance of detecting devices per the specifications, is increased from $1,040.00 to $1,176.00, per revised
Attachment A. All other terms, conditions, specifications and pricing remain the same. Per Contractor and agency agreement,
and DTMB Procurement approval.

~ $3,077,560.00




Attachment A, Price Proposal

ltem | Unit of Eff. 9/1/17
No. |lIssue | Description Unit Price
1. Ea Repairs, Maintenance & Certification of Breath $1,176.00
Alcohol Detecting Devices, maintenance of the
detecting devices per the specifications.
2. Ea Mouthpiece #1, Guth “Ultrap” per the $.34 (gty of 200)
specifications. $.31 {qty of 400)
$.29 (gty of 1000)
3. Ea Mouthpiece #2, RepCo "Ultrap" per the Discontinued
specifications
4, Ea Evidence Tickets per the specifications $.21 (gty of 200)
$.20 (gty of 400)
$.19 (gty of 1000)
5. Ea | BAC Datamaster Instrument DMT with dry gas $7,227.80
option and printer.
B. Hour : Person to assist with “Operator” Training $60.00
7. Hour | Technician, Hourly Rate $72.50

Per order discounts on mouthpiece #1 Guth “Ultrap” are specified above.

Per order discounts on Evidence Tickets are specified above.

Lead Time for Delivery:

DMT instruments only — a minimum of 45 Days after receipt of order.
Supplies - ship within 5 Days after receipt of order.

All iterns FOB Destination.

All orders must be F.O.B. Destination with transportation charged prepaid on the order. Other F.O.B. terms will not be

accepted. Contractor meets said requirements as provided ahove, without exception.




STATE OF MICHIGAN
ENTERPRISE PROCUREMENT

Department of Technology, Management, and Budget
525 W. ALLEGAN ST., LANSING, MICHIGAN 48913
P.O. BOX 30026 LANSING, MICHIGAN 48909

CONTRACT CHANGE NOTICE

Change Notice Number §
to

Contract Number 071B1300379

NATIONAL PATENT ANALYTICAL

SYSTEMS INC Victoria Olivarez MSP

' 2090 Harrington Memorial Road 517-284-3304
g Mansfield, OH 44903 OlivarezV1@Michigan.gov
§ Daniel Fusco Sue Cieciwa DTMB
il 419-526-6726 517-284-7007
© dif@npas.com CieciwaS@michigan.gov
wrknkend 400

_ © CONTRACT SUMMARY ' ' '
DESCRIPTION: BREATH TEST INSTRUMENTS, SUPPLIES TRAINING & MAINTENANCE FOR THE MICHIGAN
STATE POLICE I — I
September'] 2011 August31 2014 August 31, 2016
| IVIT Instruments - Min. 45 Days ARO |
- : Net 50 Days _ I _Supplies — Ship within 5 Business Days

7 P-card O Diret Voucher (DV) O Other

uppiies: 20 plecs,O Tlckes .
Instruments: 1 each, 200 Mouthpieces, 200 Tickets
DESCRIPTION OF CHANGE NOTICE

__!_- s 212017

$3,077,560.00 "$.0.00 " $3,077 560. 00

DESCRIPTION: Effective September 1, 2016, the third option year available on this Contract is hereby
exercised. The revised Contract expiration date is August 31, 2017. All other terms, conditions,
specifications and pricing remain the same. Per Contractor and agency agreement, and DTMB
Procurement approval.




Form No, DTMB-3521 (Rev. 10{2015)

AUTHORITY: Act431of 1884

COMPLETION: Regutred

PENALTY: Contract ch will not be executed unless form Ls filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT & BUDGET
PROCUREMENT

525 V. ALLEGAN STREET £.0,BOX 30026
LAMSIRG, 11 48983 LANSING, )i 38505,

CHANGE NOTICE NO. 4
to
CONTRACT NO. 071B1300379
between

THE STATE OF MICHIGAN
andg

National Patent Analytical Systems Inc Daniel Fusco dif@npas.com

2090 Harrington Memoria! Road

Mansfield, OH 44903 419-526-6726 FAAERR1192

MSP Vickie Olivarez 517-336-6336 OlivarezV 1@ Michigan.gov

DTMB Sue Cieciwa 517-284-7007 CieciwaS@michigan.gov

DESCRIPTION: Breath Test Inst ments, Supplies, Training & Maintenance - Michigan State Police

Supplies: 200 Mouthpieces, 200 Tickets
Instrument: 1 each, 200 Mouthpieces, 200 Tickets

I Five months O August 31, 2016

$3,077,560.00 $0.00 $3,077,560.00
DESCRIPTION: Effective April 1, 2018, five months of the second option year available on this Contract is hereby
exercised. The revised contract expiration date is August 31, 2016. All other terms, conditions, specifications, and
pricing remain the same. Per contractor and agency agreement, and DTMB Procurement approval.




Form No. DTMB-3521 {Rev. 7/2015)
AUTHORITY: Act431 of 1984

COMPLETION: Regulred

PENALTY: Contract change will not be executed unless form ts filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PROCUREMENT
P.Q. BOX 30026, LANSING, MI 48909
OR
5§25 W. ALLEGAN, LANSING, MI 48933

CHANGE NOTICE NO. 3

to

CONTRACT NO. 071B1300379
between

THE STATE OF MICHIGAN

and

Daniel J. Fusco d f@npas com

National Patent Analytical Systems, Inc.

2090 Harrington Memgorial Road
Mansfield, OH 44903

(419) 526-6727

MSP Vickie Olivarez (517) 241-1064 olivarezv1@ michigan.gov

DTMB Sue Cieciwa (517) 284-7007 cieciwas@ michigan.gov

DESCRIPTION: Breath Test Instruments, Supplies, training and Maintenance — Michigan State Police
R N a

September 1, 2011 August 31 2014 4, 1 year optlons August 31, 2015
ME

Net 30 Davs oMT Instruments —Min. 45 Days ARC
Y Supplies — Ship within 5 Business Days

IZI P-card 01 Direct Voucher (DV) L1 Other

Supplles 200 Mouthpleces, 200 Tickets
Instrument: 1 each, 200 Mouthpieces, 200 Tickets

B Seven months || March 31, 2016

$3,077,560.00 $0.00 $3,077,560.00

DESCRIPTION: Effective September 1, 2015, seven months of the second option year available on this contract is
hereby exercised. The revised contract expiration date is March 31, 2016. All other terms, conditions, specifications,
and pricing remain the same. Per contractor and agency agreement, and DTMB Procurement approval.




Form No, DTMB-3521 ({Rev. 4/2012)

AUTHORITY: Act 431 of 1984

COMPLETION: Required

PENALTY: Contract change will not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PROCURENENT
P.0. BOX 30026, LANSING, MI 48909
OR
525 W. ALLEGAN, LANSING, M| 48933

CHANGE NOTICE NO. 2

to

CONTRACT NO. 07181300379
between

THE STATE OF MICHIGAN

and

National Patent Analytical Systems, Inc. Daniel J. Fusco

2090 Harrington Memorial Road
Mansfield, OH 44903 (419) 526-6727

MSP Vickie Clivarez (517) 241-1064 olivarezvi@michigan.gov
DTMB Sue Cieciwa (517) 284-7007 cieciwas@michigan.gov

e

DESCRIPTION: Breath Test Instruments, Supplies, Training and Maintenance — Michigan State Police

etemer1 , 20 1 gust 31, 2014 N Four One-Year Options August 31, 2014
; =) R

o . DMT Instruments — Min. 45 Days ARO
Net 30 Days Supplies - Ship within 5 business days

e

EMININ

August 31, 2015

$0.00 $3,077,560.00
Effective September 1, 2014, the first option year available on this contract is hereby exercised. The revised
contract expiration date is August 31, 2015.

Effective September 1, 2014 pricing on this contract is hereby updated, per revised Attachment A.
In addition, Section 1.4.1 Timeframes is hereby changed to read:




“All Deliverable(s) must be delivered as follows:

DMT Instrumenis — a minimum of 45 Days after receipt of order
Supplies - ship within 5 Days after receipt of order

The receipt of order date is governed in the same manner as notices sent under Section 2.3.6, Notices.”

Section 1.3.2 Reports is hereby changed to read:

“The Contractor must submit the following periodic reports fo the State: usage reports, including quantity and
dollars for State.”

The following Sections are hereby delsted from this Contract:
Section 1.7.1 MiDEAL
Section 2.22.1 MIDEAL Requirements
Section 2.22.2 State Administrative Fee
All other terms, conditions, specifications, and pricing remain the same.

Per agency request, contractor agreement, and DTMB Procurement approval.




Attachment A, Price Proposal

ftem | Unit of Eff. 9/1/14
No. | Issue | Description Unit Price
1 Ea Repairs, Maintenance & Certification of Breath $1,040.00
Alcohol Detecting Devices, maintenance of the
detecting devices per the specifications.
2 Ea Mouthpiece #1, Guth “Ultrap” per the $.34 (qty of 200)
specifications. $.31 (gty of 400)
$.29 (gty of 1000)
3 Ea Mouthpiece #2, RepCo "Ulirap” per the Discontinued
specifications '
4 Ea Evidence Tickets per the specifications $.21 {gty of 200}
$.20 (aty of 400)
$.18 (gty of 1000)
5. Ea BAC Datamaster instrument DMT with dry gas $7,227.80
option and printer.
6. Hour | Person to assist with “Operator” Training $60.00
7. Hour | Technician, Hourly Rate $72.50

Per order discounts on mouthpiece #1 Guth “Ultrap” are specified above.

Per order discounts on Evidence Tickets are specified above.

Lead Time for Delivery:

DMT instruments only — a minimum of 45 Days after receipt of order.
Supplies - ship within 5 Days after receipt of order.

All items FOB Destination.

All orders must be F.Q.B. Destination with transportation charged prepaid on the order. Other F.O.B.
terms will not be accepted. Contractor meets said requirements as provided above, without
exception.



Form No. DMB 234 (Rev. 1/98

AUTHORITY: Act 431 of 198

COMPLETHON: Required

PENALTY: Confract will not be executed unless form Is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET February 14, 2012
PROCUREMENT

P.O. BOX 30026, LANSING, MI 48909
CR
530 W. ALLEGAN, LANSING, Mi 48933

CHANGE NOTICE NO. 1
TO
CONTRACT NO. 071B1300379
between
THE STATE OF MICHIGAN

and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 528-6728
National Patent Analytical Systems, Inc. Daniel J. Fusco
2090 Harrington Memoriai Road CONTRACTOR NUMBER/MAIL CODE
Mansfieid, OH 44903

BUYER/CA (517) 373-7396
Email: dif@npas.com | Kristen Robei

Contract Compliance Inspector: Victoria Olivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT PERIOD: 3 yrs. + 4 oneyear options  From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 N/A
F.OB. SHIPPED FROM
Destination N/A
ALTERNATE PAYMENT OPTIONS:
[ P-card 1 Direct Voucher (DV) ] Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEOUS INFORMATION:

This Confract has been extended to local units of government.
NATURE OF CHANGE (S):
Effective February 14, 2012 the Buyer for this Contract has been changed to:
Kristen Robel

Phone: (517) 373-7396
RobelK@michigan.qov

All other terms, conditions, specifications and pricing remain the same.

AUTHORITY/REASON:

Per DTMB-Procurement’s approval.

TOTAL ESTIMATED CONTRACT VALUE:  $3,077,560.00



Form No. DMB 234 (Rev, 1/96)

AUTHORITY: Act431 of 1984

COMPLETION: Required

PENALTY: Contract will not be executed uniess form Is flled

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BU DGET September 8, 2011
PURCHASING OPERATIONS
P.0O. BOX 30026, LANSING, M! 48809
OR

530 W. ALLEGAN, LANSING, Ml 48933

NOTICE
OF
CONTRACT NO. 07181300379
between
THE STATE OF MICHIGAN
and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 526-6726
National Patent Analytical Systems, inc. Daniel J. Fusco
2090 Harrington Memorial Road CONTRACTOR NUMBER/MAIL CODE
Mansfield, OH 44903

BUYERICA (517) 373-9776
Email: dif@npas.com | Paula Hurst

Contract Compliance Inspector: Victoria Olivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT PERIOD: 3 yrs. + 4 ong-year options From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 N/A
F.OB. SHIPPED FROM
Destination N/A
ALTERNATE PAYMENT OPTIONS:
1 P-card [] Direct Voucher (DV) [0 Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEQUS INFORMATION:

TOTAL ESTIMATED CONTRACT VALUE: $3,077,560.00



Form No, DMB 234 (Rev. 1/96

AUTHORITY: Act 431 of 198

COMPLETION: Requlred

PENALTY; Contract will not be executed untess form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PURCHASING OPERATIONS

P.O. BOX 30026, LANSING, M 48909
OR

530 W. ALLEGAN, LANSING, MI 48933

CONTRACT NO. 071B1300379

between
THE STATE OF MICHIGAN
and :
NAME & ADDRESS OF CONTRACTOR TELEPHONE (419) 526-8726
National Patent Analytical Systems, Inc. Daniel J. Fusco
2090 Harrington Memorial Road CONTRACTOR NUMBER/MAIL CODE

Mansfield, OH 44903

. BUYER/CA (517) 373-8776
Email: dif@npas.com ;| Paula Hurst

Contract Compliance Inspector: Victoria Olivarez
Breath Test Instruments, Supplies, Training and Maintenance for the Michigan State Police

CONTRACT PERIOD: 3 yrs. + 4 one-year options _ From: September 1, 2011 To: August 31, 2014

TERMS SHIPMENT
Net 30 N/A
F.OB. SHIPPED FROM
Destination NIA
ALTERNATE PAYMENT OPTIONS:
] P-card [ Direct Voucher (DV) [] Other
MINIMUM DELIVERY REQUIREMENTS
N/A

MISCELLANEOUS INFORMATION:

The terms and conditions of this Contract are those of ITB #07111300198, this Contract
Agreement and the vendor's quote. In the event of any conflicts between the specifications,
and terms and conditions, indicated by the State and those indicated by the vendor, those of
the State take precedence.

Estimated Contract Value: $3,077,560.00

All terms and conditions of the invitation to bid are made a part hereof.

FOR THE CONTRACTOR: FOR THE STATE:
National Patent Analytical Systems, In¢.
Firm Name Signature
Jeff Brownlee, Chief Procurement Officer
Authorized Agent Signature Name/Title
DTMB, Purchasing Operations
Autharized Agent (Print or Type) Division

Date Date



STATE OF MICHIGAN
Department of Technology, Management and Budget
Purchasing Operations

Contract #071B1300379
Breath Test Instruments, Supplies, Training, and Maintenance

Buyer Name: Paula Hurst
Telephone Number: (517) 373-9776
E-Mail Address: hurstp2@michigan.goy
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Definitions
This section provides definitions for terms used throughout this document.

Business Day - whether capitalized or not, means any day other than a Saturday, Sunday, State employee
temporary layoff day, or State-recognized legal holiday (as identified in the Collective Bargaining Agreement
for State employees) from 8:00am through 5:00pm Eastern Time unless otherwise stated.

Buyer — the DTMB-Purchasing Operations employse identified on the cover page of this Contract.

Chronic Failure - as defined in applicable Service Level Agreements.

Contract — based on this RFP, an agreement that has been approved and executed by the awarded bidder,
the DTMB-Purchasing Operations Director, and the State Administrative Board.

Contractor — the awarded bidder after the Effective Date.

Days - Business Days unless otherwise specified.

Deleted, Not Applicable - the section is not applicable or included in this Contract Thisis used as a
placeholder fo maintain consistent numbering.

Deliverable(s) - physica! goods or commodities as required or identified in a Statement of Work.

Eastern Time — either Eastern Standard Time or Eastérn Daylight Time, whichever is prevailing in Lansing,
Michigan.

Effective Date - the date that a binding contract is executed by the final party.

Final Acceptance - has the meaning provided in Section 2.8.7, Final Acceptance, uniess otherwise stated in
Article 1.

Key Personnel - any personnel designated as Key Personnel in Sections 1.3.3, Staff, Duties, and
Responsibilities, and 2.4.2, Contractor Key Personnel, subject to the restrictions of Section 2.4.2.

Post-Industrial Waste - industrial by-products which would otherwise go to disposal and wastes generated
after completion of a manufacturing process, but does not include internally generated scrap commonly
returned to industrial or manufacturing processes.

Purchase Order - a written document issued by the State that requests full or partial performance of this
Contract.

State - the State of Michigan.

State Location - any physical location where the State performs work. State Location may include state-
owned, leased, or rented space.

Stop Work Order - a notice requiring the Contractor to fully or partially stop work in accordance with the terms
of the notice.

Subcontractor - a company or person that the Contractor delegates performance of a portion of the
Deliverable(s) to, but does not include independent contractors engaged by the Contractor solely in a staff
augmentation role.

Unauthorized Removal - the Contractor's removal of Key Personnel without the prior written consent of the
State.
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Article 1 — Statement of Work

1.1 Project Identification

This Contract is for maintenance on Blood Alcohol Content (BAC) Data Master Transporiable (OMT) Breath
Testers, repairs, as needed, and the purchase of instruments and supplies, including mouthpieces, svidence
tickets, and training for current and future instruments.

1.1.1 _Project Request
This Contract is for the purchase of DataMaster Transportables (DMT), repairs, equipment to be certified every
120 days, training, and supplies inciuding mouthpieces, and evidence tickets, for current and future
instruments.

1.1.2 _Background
The Michigan State Police (MSP) is mandated by law (257.625h) to oversee the statewide breaih test program

in Michigan.
1.2 __Scope of Work and Deliverable(s)
1.2.1__in Scope ~ [Deleted, Not Applicable]

1.2.2 Deliverable(s)
Contractor must provide the following Deliverable(s):

Definite specifications - All Deliverable(s) must conform io the specifications.
Breath Alcohol Detecting Devices

A. Shall conform to the USDOT “Standards for Devices to Measure Breath Alcohol”. F.R., Vol.
49, No. 242, p.48854, December 14, 1984. The instrument shall be approved by the USDOT.
A letter from USDOT confirming acceptability of the instrument or appearance of the
instrument on the "Conforming Products List of Evidential Breath Measurement Devices”
published in the Federal Register by the United States Department of Transportation (USDOT)
are both considered as acceptable documentation of approval by USDOT.

B. Shall pass accuracy, precision, and reliability testing as performed by the State Police. Ten
(10) tests each at 0.005%, 0.010%, 0.040%, 0.100%, 0.200%, and 0.300% alcohol
concentrations shall conform to the federal testing guidelines indicated above. The accuracy
range shall be +/- 5%, or .004, whichever is greater. The instrument shall aiso conform to any
other tests as performed by State Police in accordance with the federal testing guidelines
indicated above.

C. The Contractor shall guarantee that the instruments will adhere to all Frye-Davis requirements
and criteria, providing the reliability and accuracy of the instrument technology in order fo be
scientifically acceptable within the State of Michigan.

D. Shall be specific for alcohol.

E. Shall be a stand-alone instruments requiring no physical modifications of current facilities in
order to accommodate the instrument.

F. Shall provide a printed hard copy test report (evidence record). A minimum of three copies of
gach subject test shall be printed. Each printout of a subject test shall display the following:

Datg;

Time,

Location of instrument;
Ingtrument serial number;
Operator signature blank;
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Subject's name,

Subject’s date of birth;

Subject’s driver's license number;

Indication that an internal standard was performed,

Test result {shall be expressed as 2 digits for a subject test and three digits for accuracy
tests).

. Shall operate on a standard 110 volis AC af 60Hz and shall be grounded.

_ Shall detect non-alcohol interfering substances (including radio frequency interference), which
may interfere with the accuracy of a test, indicate such interference, and abort the test. An
incorrect operational procedure or improper conditions shall also cause the instrument to
automatically abort a breath test.

For entering data, the instruments shall include a keyboard. The keyboard can be either a
sealed keyboard with raised keys, or a standard keyboard with raised keys and a piastic cover.

As the subject exhales, the instrument shall continuously monitor the breath sample and
automatically sense when it has obtained an alveolar (deep lung) sample, regardless of the
subject’s lung capacity and without operator instruction. The instrument shall also:

Reject an insufficient breath sample;
Reject a series of shallow breath samples, such as may be blown o avoid providing a

deep lung sampile.
Reject a breath sample characterized by the presence of mouth alcohol.

If the subject is unable to complete a satisfactory breath test, the instrument shall display a
message indicating the subject did not provide an adeguate breath sample. After five (5)
unsatisfactory attempts by the subject, the instrument shall automatically abort the test and
indicate a refusal.

. Shall provide an internal accuracy verification check before and after each subject test.
Blank;

Internal standard,;

Blank;

Subject test;

Blank;

Subject test;

Blank;

Internal standard,;

Blank.

The instruments shail also provide for a third subject test if the first two tests do not
agree within +/- 10%.

Shall have a battery back-up ram module for storing a minimum of 100 iotal tests,
subject and simulator.

. Each instruments serial number shall be permanently stored in the circuitry.

. The operator shall be able to initiate a breath test sequence by activating only one
button.

17




dgg~
CONTRACT #071B1300379 ‘

Y.

Shall be menu driven, prompting the operator with regards to the information and steps
needed to run a complete test. An alphanumeric display utilizing a series of messages and
commands shall communicate to and instruct the operator.

The breath tube shali be heated to prevent condensation.

Shall have a dateftime clock, which is observable, and has a battery back-up in case of power
failure.

All software modifications, clock/date settings, calibration adjustments, or program changes
shall be made using special keyboard commands. Some type of security protection (pass
code, lock, etc.) shall be provided on the instrument in order fo allow for only certain people to
make these modifications and to restrict any unauthorized persons from being able to make
these modifications.

The instruments shall per_fbrm diagnostic checks on its components, display the nature of a
malfunction if one exists, and automatically shut down until the malfunction is corrected.

Shall accept a wet bath simulator for performing calibration checks against a standard alcohol
solution.

Shall express the subject test result in percent of weight by volume.- The subject test result
shall be displayed on the instrument in two (2) digits, while the accuracy verification shall be
displayed on the instrument in three (3) digits.

Each instrument shall be supplied with an operator's training manual and all related software.
The operator's training manual shall indicate all displays that may appear on the panel and
evidence record with an explanation of what each means. The manual shall also show & siep-
by-step procedure on how the instrument is programmed to perform.

~ All software and hardware upgrades developed by the Contractor for technological advances

of the instrument shall be made available to the State. If upgrades become available that will
allow the instrument to operate differently or perform different tasks as required by the State,
the State may elect to purchase these upgrades and have them installed into the instruments.
However, if upgrades become available that will allow the Contractor to more easily maintain
the instruments or will allow the instruments to operate more efficiently and effectively, thus
reducing the Maintenance Program demands on the Contractor, these software upgrades may
be installed into the instruments with prior approval from the State and at NO additional cost to
the State.

Two hundred (200) individually packaged mouthpieces and two hundred (200} evidence
tickets shall be provided with each instrument upon delivery and installation at no additional
cost to the State.

All supplies required after the initial supplies delivered with each instrument have been used
will be purchased by the S’tate.

The instruments shall conform to all existing State Police operating protocol and administrative
rules. (See Attachment B)

Mouthpieces #1, Guth “Ultrap _
A. Shall be crystal clear, made from unused virgin plastic.
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B. Shall be one-piece, elliptical, solid construction with ultrasenically sealed seams and internal
surfaces.

C. There shall be a minimum of three (3) internal baffles within the main body chamber {o filier
and inhibit the flow of saliva or small solids.

D. Shall not restrict gas flow or leak into atmosphere when connected fo the instrument.
E. Inlet fube and outlet tube shall be part of the tofal mouthpieces.

F. The mouthpieces shall have tapered ends. The tape shall be no less than 0.255 of an inch
from the end.

G. The general shape of the unit shall be round with elliptical cross section with an axial (in-line)
inlet and outlet tubes to conform to the human mouth and shall have a minimum diameter of
1.5 inches.

H. The overall length shall not exceed 2.8 inches. This dimension includes the inlet and outlet
tubes.

I.  The length of the inlet and outlet tubes shall be no longer than 0.625 of an inch and shall
maintain a wall thickness (typical} of 0.050 of an inch.

J. The outside diameter of the inlet and outlet tubes shall be no more than 0.263 of an inch and
no less than 0.0258 of an inch.

K. The inside diameter of the inlet and outlet tubes shall be uniform throughout with no more than
0.160 of an inch or less than 0.150 of an inch.

L. Each mouthpiece shall be sealed individually in a plastic bag.

Evidence Tickels

A. Three (3) part NCR form.
Part One — White, prints black on one side.
Part Two — Canary, prints biack on one side.
Part Three — Pink, prints black on two sides

B. 4% x 8% “ upright with 7/32" notch die cut on left side of form & 1/16” from the top of the form.
C. Form to be edge glued at top.

D. Forms to be shrink wrapped in quantities of 200.

Training
Contractor shall, provide a knowledgeable person approved by the Alcohol Enforcement Unit to
assist with “Operator” training for all Michigan law enforcement officers, (state, county, city and

township officers) for the new DataMaster DMT, as requested

1.2.3 _Quantity

The State is not obligated to purchase in any specific quantity.
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1.2.4 _Ordering
The State will issue a Purchase Order, which must be approved by the Contract Compliance Inspector, to
order any Deliverable(s). The Contractor is not authorized to begin performance until receipt of a Purchase
Qrder.

1.3 ____Management and Staffing

1.3.1 Project Management

The Contractor will carry out this project under the direction and control of the MSP.

The project rﬁanager will meet monthly with the Contractor's project manager to review progress and provide
necessary guidance when needed.

The Contractor will submit monthly written progress reports that: outline the work accomplished during the
reporting period and work to be done during the next reporting period; identify actual and anticipated problems
that should be brought to the attention of the project manager; and provide notice of any significant deviation
from previously agreed upon project plans. The Contractor will provide these reports to the Buyer.

Within 30 Days of the Effective Date, the Contractor will submit a project plan to the project manager for final
approval. The plan must include:

(a) The Contractor's organizational chart (see Attachment D) provides names and title of personnel
assigned to this project.
(b) The project breakdown showing sub-projects, tasks, and resources required.

1.3.2 Reports
The Contractor must submit the following periodic reports to the State: usage reports, including quantity and
doliars for State and MiIDEAL members.

1.3.3 Staff_Duties, and Responsibilities
The contractor must be able to provide appropriate staff to properly service this contract. Key personnel at

the company include John D. Fusco, President. John has oversight responsibility. Daniel J. Fusco, Vice
President. Dan has operational and manufacturing oversight responsibility. David Radomski, Vice President.
David supervises quality control, final testing and service of instruments for the company. J. Scott Marhefka,
Director of Engineering. Scott writes the software coding and oversees engineering for the company. Glen
Campbell, Director of Sales is another point of contact to coordinate activities. All company personnel are
located in Mansfield, Ohio.

List all subcontractors, including firm name, address, contact person, and a complete description of the work to
be contracted. Include descriptive information concerning subcontractor's organization and abilities,

Subcontractors shall perform repairs, maintenance, certification of breath alcohol testing
devices, maintenance of the detecting devices per the specifications, and operator
training. They do not have a known firm name. Their names are as follows:

Marv Gier, Grass Lake, Michigan

Dale Haverdink, Hamilton, Michigan

John D. Flood, tron City, Michigan.

1.3.4 _Meetings
The State may request meetings as it deems appropriate.

20




dap~
CONTRACT #071B1300379 ‘

1.3.5 Place of Performance
The Contractor must list the location of all facilities that will be involved in performing the Contract:

Full address of place of | Ownerloperator of facility to Percent (%) of Contract value fo be
performance be used performed at listed location

2090 Harrington Memorial | National Patent Analvtical 71.9%
Rd. Mansfield, Ohip 44903 | Systems, Inc., John D. Fusco

1.3.6 Reserved

1.3.7__Bindinqg Commitmenis
John D. Fusco, President, has overail authority without specific limitations. Daniel J. Fusco and Glen Campbell
also have authority to bind the company limited to bidding for this contract.

1.3.8 Training
Contractor has the capacity to provide training necessary to meet the requirements of the contract, which

training can be done cn-site or at the factory.

1.3.9 Security
Contractor does not anticipate any unsupervised deliveries to State facilities. It will comply with all security
measures required by the State for any particular visit or with regard to subcontractors. Deliveries are made
to the State faciliies by FedEx. Contractor understands that all provisions for security dealing with
subcontractors have already been made, but as to any additional measures, said subcontractors deal directly
with Sgt. Perry Curtis, director of the Alcohol Enforcement Unit in order to achieve compliance.

1.4 Delivery and Acceptance

1.4.1 _ Time Frames
All Deliverable(s) must be delivered within 30 Days after receipt of order. The receipt of order date is governed
in the same manner as nofices sent under Section 2.3.6, Notices.

1.4.2 Minimum Order
Supplies: 200 Mouthpieces, 200 Tickets
Instrument: 1 each, 200 mouthpieces, 200 Tickets

1.4.3 Packaging
The Contractor must explain the details of its proposed packaging sizes for the Deliverable(s).

Packaging and containers must meet the current requirements of state and federal law applicable to rail and
motor carrier freight classifications, which will permit application of the lowest freight rate.

1.4.4 _Pailetizing
Shipments must be palletized whenever possible. Manufacturer's standard 4-way shipping pallets must be
used. The Contractor must explain if it cannot meet these standards.

1.4.5 Delivery Term
See Aftachment A - Pricing

1.4.6 Acceptance Process
The acceptance process is defined in Section 2.8, Acceptance of Deliverable(s), uniess otherwise defined in
this section.
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1.4.7 Criteria
The following criteria wilt be used by the State to determine Acceptance of the Services or Deliverables
provided under this Contract:

The criteria outlined in 1.2.2 Deliverables will be used to evaluate acceptability of the delivered services and
deliverables.

1.5 Proposal Pricing

1.5.1__Pricing
See Attachment A — Pricing

If applicable, the Contractor must include the administrative fee in Section 2.22.2, State Administrative Fee, in
its proposed prices.

1.5.2 _Quick Payment Terms — Deleted, Not Applicable

1.5.3  Price Term
Prices in Aftachment A are firm for the term of this Contract and wili be re-evaluated after first three (3) years.

1.5.4__Tax Exciluded from Price

(a) Sales Tax: The State is exempt from saies fax for direct purchases. The Contractor's prices must
not include sales tax. DTMB-Purchasing Operations will furnish exemption certificates for sales tax upon
request.

(b) Federal Excise Tax: The State may be exempt from Federal Excise Tax, or the taxes may be
reimbursable, if articles purchased under any resulting Contract are used for the State's exclusive use.
Certificates showing exclusive use for the purposes of substantiating a tax-free, or tax-reimbursable sale will
be sent upon request. If a sale is tax exempt or tax reimbursable under the Interna! Revenue Code, the
Contractor's prices must not include the Federal Excise Tax.

1.5.5 Invoices
The Contractor will provide a sample invoice that, at a minimum, includes:
{a) Date
(b) PO #
(c) Quantity
(d) Deliverable
(e) Unit Price
() Shipping Cost (if any)
(g) Total Price

1.6 Commodity Requirements

INSTALLATION
All instruments ordered shall be delivered, installed (including all parts, supplies, etc., as outlined in the
specifications), and fully operational, in accordance with these terms, conditions, and specifications.

SITE REQUIREMENTS
Site preparation specifications shall be furnished by the Contractor promptly upon request of the State.
The specifications shall be detailed in order to ensure that the instruments to be installed will operate in
accordance with all requirements outlined in this Contract and the specifications.

The State will have the sites prepared as specified by the Contractor. Subsequent alterations or
modifications in site preparation required by the Contractor which are attributable o the Contractor's
requirements and which would involve additional expense to the State shall be made at the expense of
the contractor.
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STATE POLICE NOTIFICATION
If an instrument is purchased for law enforcement purposes by any organization in the State of Michigan
other than State Police, the Contractor shall notify State Police immediately in order to have the
instrument and location cartified to be used in conjunction with the State Police program.

PERFORMANCE EVALUATION PERIOD

Step 1

Step 2

A pre-installation check shall be performed by the Contractor to insure that the instruments
delivered are in compliance with the terms, conditions, and specifications of the Contract. In the
event that it is determined that any component or feature of the delivered instrument does not
comply with the terms, conditions, or specifications, the Contractor is allowed three (3) calendar
days for rectification of the problem. Should the Contractor be unable to rectify the deficiency, the
State reserves the right to cancel the order or to have the instrument in question replaced with a
new instrument.

After the instruments are installed, the Contractor shall perform a check in order to ensure
that the instruments are fully operational. When this check is completed (and in compliance
with Step 1 above), a thirty (30) calendar day Performance Evaluation Period shall
commence for each instrument delivered. if an instrument operates property at least

98% of the time for the entire thirty (30) day period, based on how many times an operator
actually attempts to use the instrument, it shall be deemed to have met the State's
Performance Evaluation Period. The Performance Evaluation Period will be complete only
when the instrument has attained this requirement.

If successful completion of the performance period is not attained within ninety (90) days of the
instaliation date, the State reserves the right to terminate this Contract, continue with performance
gvaluation period, or have the instrument in guestion replaced with a new instrument.

Instruments will not be accepted by the State and no charges will be paid by the State until each
instrument passes the Performance Evaluation Period.

The Contractor shall provide the State Police with copies of all forms that have been completed
with regards to the various checks. Some forms to be completed by the Contracior are official
forms developed by State Police.

INVOICING AND PAYMENT
Charges are to begin on each instrument from the first day after successful completion of the Performance
Evaluation Period.

EXPERT COURT TESTIMONY

The Contractor shall provide expert court testimony in order to guarantee the accuracy of the instrument and
scientifically prove the reliability and accuracy of the instrument and its technology. This shall be performed in
order to meet Frye/Davis criteria and requirements.

The Contractor shall also agree to provide expert court testimony in order to guarantee that the maintenance
and service performed on any instrument has been performed properly and in a timely manner.

There are NO additional charges for any expert court testimony that may be required throughout this Contract

period.
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CERTIFICATE OF OPERATIONS AND SERVICE PERSONNEL

All operators of the instruments are to be trained exclusively by representatives of State Police prior to
operation of the instrument. After training, the State Police will issue certification to all those that will be
authorized as an operator.

All Maintenarice Program work, as well as ceitification of the instruments, shall be performed by factory irained
and authorized personnel. State Police reserves the right to disapprove any service personnel if there is just
cause to do so.

TECHNICAL SERVICE
A technical representative of the Contractor shall be available to the State by telephone at (800) 800-8143.

MAINTENANCE PROGRAM

This Contract requires that a Maintenance Program be in effect to cover each instrument purchased throughout
the Contract period. Service shall be performed by the Contractor as part of this Contract. All requests for
repairs and/or service must be performed within 48 hours of request. A yearly price for the Maintenance
Program to apply to each instrument is to be indicated on the attached Item Listing. All costs associated with
the Maintenance Program, including parts, labor, etc., are included in the price. No additional charges will be
accepted.

The Maintenance Program includes the following two (2) components:

1. 120-Day Service — Requires that each instrument be looked at every 120 days (maximum) throughout the
entire length of this Condract, as a form of preventative maintenance, in order to keep all instruments
operating properly. When the 120-Day Service is performed on & particular instrument, all work shall be
completed within one (1) calendar day after the 120-Day Service has begun on that instrument. Indicated
below are the tasks that shall be included and performed, at a minimum, as part of the 120-Day Service
requirement. However this list may be modified by the State throughout this Contract period.

A. Certification of accuracy in accordance with existing statutes and administrative rules relating
to blood/breath alcohol testing. This shall be accomplished by using a 0.040, 0.080, and 0.200
wet bath. The Contractor shall provide all solutions required to perform these tesis. An
independent laboratory report shall be submitted to State Police to verify that each batch of
solutions is acceptable.

Calibrate the instrument if needed.

Check for interfering substances such as acetone, radio, etc.

Check internal standard.

Perform a diagnostic check on the instrument.

Check and clean printer (lubricate if needed). Replace ink jet cartridge, ribbon, and any

other accessories associated with the printer except evidence cards or tape, if

necessary.

Clean instrument and accessories as needed, including the fan.

Check breath tube and repiace, if nesded.

Check the computer battery voliage.

Perform routine maintenance in order to keep all State of Michigan owned simulators

operational. State Police will verify that all simulators are kept in proper working

condition prior to establishment of this Contract. Each instrument will be assigned on

simulator that will require this maintenance.

j. Certification of compliance with State Police guidelines, procedures, policies, and
official orders.

k. After the above tasks have been completed on a particular instrument as part of the

120-Day Service, the Contractor shall guarantee the accuracy and precision of the

instrument at the location where the instrument will be used.

oo oo

— e~
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2 General Service Work — requires that the Contractor perform whatever service is necessary in order to keep
the instruments fully operational. If an instrument breaks down and is not operating properly, the Contractor
has two (2) catendar days, after nofification by the user, to have the instrument operational or have an
operational instrument at that location. This shaft be accomplished by doing one of the following:

a. The service personnel can visit the location and fix the instrument on-site whenever
possible.

b. If the service personnel arrives to make repairs and discovers that the instrument
cannot be fixed on-site, the service personnel may leave a temporary replacement
instrument (loaner) to use while the other instrument is being repaired.

c. If the service personnel arrives to make repairs and discovers that the instrument
cannot be fixed on-site and the service personnel does not have a repiacement
available, the service personnel may telephone the factory and have a loaner shipped
to the user overnight.

d. Ifthe State determines that the original instrument “persistently fails®, the Contractor
will be required to repiace the original instrument with a new instrument at no additional
charge to the State. “Persistently fails” refers to an “unreliable instrument”. If it is
suspected that an instrument is unreliable, a review of the service reports will be done,
and a decision will be made as to whether the instrument is actually unreliable and has
seriously impaired the productivity of the program. If component of an instrument is
considered unacceptable, just the component may be replaced. However, if the same
component “persistently fails” and is considered unreliable, the entire instrument shall
be replaced with a new instrument.

e. After any General Service Work has been completed on a particular instrument, The
Contractor shall guarantee the accuracy and precision of the instrument at the location
where the instrument will be used.

The Contractor shall agree to have an adequate number of replacement units available in
order to comply with the requirements described above.

The Contractor is responsible for maintaining the official maintenance record for each
instrument. Upon completion of any Maintenance Program work, that work shall be

recorded by the Contractor at the location and on forms to be developed and provided by the
State Police. Copies of all maintenance records shall be provided to the State when
requested. The forms developed by the State Police will consist of the following information
at a minimum:

Serial/Model number of the instrument being serviced;

Location of the instrument being serviced;

Date of service performed; and

Type of service performed, including explanation of the parts replaced.

The Contractor shall not utilize or employ any persons presently employed by State Police to
perform any Maintenance Program work on the instruments.

The Contractor shall agree to continue to provide the Maintenance Program for each
instrument after this Contract expires. Upon expiration of this Contract, a separate Contract
will be developed to cover the Maintenance Program. The most recent price, the escalation
clause, and all terms and conditions and other requirementis applying to the Maintenance
Program from this Contract will be carried into the new Contract.
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ORDERING PROCESS

When the Contractor's representative performs 120-day service on an instrument, they will check that particular
location’s stock of mouthpieces, evidence tickets, and alcohol solutions. The Contractor's representative will
determine how many mouthpieces, evidence tickets, and alcohol solutions are needed and will notify somecne
at that location. The location will fill out an order form for the quantity specified for each of the three (3) items
by the Contractor's representative. The Contractor's representative will then call the order in to the
Contractor's office. A copy of the order form should be forwarded to the State Police Alcohol Enforcement Unit,
a copy should be retained at the location, and the Contractor shall retain a copy. The Contractor’s office will
ship ail the items needed directly to the ordering location.

If a location needs any of the three (3) items prior to their scheduled 120-day service, that location can either
send an order to the contractor’s office or call the office and place an order over the phone. if the order is
placed by phone, a written order should also be sent to the Contractor’s office. Allitems orderaed will then be
shipped directly to the ordering location.

The minimum order for each item is as foliows:

Mouthpieces — 200 each
Evidence Tickets — 200 each
Alcohot — 50 each

On the first Monday of each month, the Contractor will submit an invoice to the State Police Alcohol
Enforcement Unit for all mouthpieces delivered fo all locations in the previous month. Included with the
invoice shall be a copy of each individual order form filled out by each location in the previous month. State
Police will then issue a confirming purchase order for the total number of mouthpieces ordered in the
previous month for all locations. Payment will be made based on this purchase order and the Contractor's
invoice.

1.6.1__Customer Service
‘Customer service is available during normal business hours. The company will receive orders by facsimile to
(419) 526-90448, telephone at (800) 800-8143, or by written purchase order.

The Contractor must have internal controls, approved by DTMB-Purchasing Operations, to: (a) ensure that
only authorized individuals place orders; and (b) verify any orders that appear to be abnormal.

The Contractor must have: (a) one or more knowledgeable individual(s} specifically assigned to State of
Michigan accounts that will respond to State agency inquiries promptly; and (b} a statewide toll-free number for
customer service calls. '

1.6.2 Research and Development
The Contractor is always improving products, and investing in research and development as capital is available
to do so.

1.6.3 _Quality Assurance Program
The Company operates under MIL STD 790F Quality Assurance Program.

1.6.4 Warranty for Deliverable(s)
The Contractor agrees {o the Warranty terms contained in Section 2.13.

1.6.5 _Special Incentives — Deleted, Not Applicable

1.6.6 _Enerqy Efficiency — Deleted, Not Applicable

1.6.7 Environmental Requirements — Delefed, Not Applicable
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1.6.8 Recycled Content and Recyclability

(a) Deliverable(s). Without compromising performance of quality, the State prefers Deliverable(s)
containing higher percentages of recycled materials. The Contractor must indicate an estimate of the
percentage of recycled materials, if any, contained in each Deliverable:

—0__% (total estimated percentage of recovered material)
__35__% (estimated percentage of post-consumer material)
0 % (estimated percentage of post-industrial waste)

(b) Packaging. The State prefers packaging materials that: _
(i) are made from recycled content that meets or exceeds all federal and state recycled content
" guidelines (currently 35% post-consumer for all corrugated cardboard), ,
(if} minimize or eliminate the use of polystyrene and other difficult to recycle materials;
(i) minimize or eliminate the use of packaging and containers or, in the alternative, minimize or
eliminate the use of non-recyclable packaging and containers;
(iv) provide for a return program where packaging can be returned to a specific location for
recycling; and
(v) contain materials that are easily recyclable in Michigan.

1.6.9 Materials Identification and Tracking
(a) Hazardous Chemical Identification. The Contractor must list any hazardous chemical, as defined

in 40 CFR §370.2, to be delivered. Each hazardous chemical must be properly identified, including any
applicable identification number, such as a National Stock Number or Special ltem Number. Material Safety
Data Sheets must be submitted in accordance with the federal Emergency Planning and Community Right-to-
Know Act, 42 USC 11001 et seq., as amended. This list must be updated whenever any other chemical to be
delivered is hazardous.

Chemical ldentification Number
(if none, enter 'None’)

None

(b) Mercury Content. Under MCL 18.1261d, the Contractor must offer mercury-free products
whenever possible. The Contractor must explain if it intends to provide products containing mercury and
whether cost competitive alternatives exist. If cost competitive alternatives do not exist, the Confractor must
disclose the amount or concentration of mercury and justification as to why this paricular product is essential.
All products containing mercury must be labeled as containing mercury.

(c) Brominated Flame Retardants. The State prefers to purchase products that do not contain
brominated flame retardants (BFRs) whenever possibie. The Contractor must disclose whether the products
contain BFRs.

(d) Environmental Permits and Requirements. The Contractor must disclose whether any of its
facilities are in violation of any environmental laws. The Contractor must immediately notify DTMB-Purchasing
Operations of the receipt of any EPA, State, or local agency communication indicating that any of the
Contractor's facilities are in violation of applicable environmental laws.
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1.7 __Extended Purchasing

1.7.1__MIiDEAL
The Management and Budget Act, MCL 18.1263, permits the State to provide purchasing services to any city,
village, county, township, school district, intermediate school district, non-profit hospital, institution of higher
education, or community or junior college (MIDEAL Members). A current listing of approved MIDEAL Members
is available at; www.michigan.gov/mideal, Estimated requirements for MIDEAL Members are not included in
the quantities shown in this Contract.

The Contractor must check one box below:

[X] Deliverable(s) will be supplied to the State and MIDEAL Members according to the
terms and prices guoted, subject to Section 2.22.1, MiDEAL Raquirements.

] Deliverable(s) will not be supplied to MIDEAL Members.

1.7.2 State Employee Purchases - Deleted, Not Applicable
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Article 2 - Terms and Conditions

2.1 Contfract Term

2.1.1__ Contract Term
This Confract term begins Septamber 1, 2011, and expires August 31, 2014. All outstanding Purchase Orders
will expire upon the termination of the Contract for any of the reasons listed in Section 2.16, Termination by the
State, unless otherwise agreed fo in writing by DTMB-Purchasing Operations. Absent an early termination,
Purchase QOrders issued, but not expired, by the end of the Contract's term will remain in effect until the next
September 30.

2.1.2 QOpiions to Renew ‘
This Contract may be renewed for up to four (4) additional one (1) year periocd(s). Renewal must be by mutual
written agreement of the parties, not less than 30 days before expiration of this Contract.

2.2 Payments and Taxes

2.2.1 _Fixed Prices for Deliverable(s)
Prices are fixed for all Deliverable(s) and for all of the associated payment milestones and amounts.

2.2.2 Payment Deadiines
Undisputed invoices will be due and payable by the State, in accordance with the State's standard payment
procedure as specified in 1984 PA 279, MCL 17.51 ef seq., within 45 days after receipt.

2.2.3 Invoicing and Payment — In General [Deleted, Not Applicable]

2.2.4 _Pro-ration [Deleted, Not Applicable]

2.2.5 Final Payment and Waivers
The Contractor's acceptance of final payment by the State constitutes a waiver of all claims by the Contractor
against the State for payment under this Contract, other than those claims previously filed in writing on a timely
basis and still disputed. For other claims, final payment by the State will not constitute a waiver by either party
of any rights as to the other party's continuing obligations, nor will it constitute a waiver of any claims under this
Contract, including claims for Deliverable(s) not reasonably known to be defective or substandard.

2.2.6 _Electronic Payment Requirement
As required by MCL 18.1283a, the Contractor must electronically register with the State at
hitp:/imww.michigan.qov/cpexpress to receive electronic fund transfer (EFT) payments.

2.2.7 Employment Taxes
The Contractor must collect and pay all applicable federal, state, and local employment taxes.

2.2.8 Sales and Use Taxes
The Contractor must register and remit sales and use taxes on taxable sales of tangible personal property or
services delivered into the State. If the Contractor lacks sufficient presence in Michigan to be required to
register and pay taxes, it must do so on a voluntary basis. The requirement {o register and remit sales and use
taxes extends to (a) all members of a "controlled group of corporations” as defined in § 1563(a) of the Internal
Revenue Code, 26 USC 1563(a}, and applicable regulations; and (b} all organizations under common control
that make sales at retail for delivery into the State. Any United States Department of Treasury regulation that
references "two or more trades or businesses under common control" includes organizations such as sole
proprietorships, partnerships (as defined in § 7701(a)(2) of the Internal Revenue Code, 26 USC 7701(a)(2)),
trusts, estates, corporations, or limited liability companies.
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2.3 Contract Administration

2.3.1 Issuing Office
This Contract is issued by DTMB-Purchasing Operations on behalf of MSP (State). DTMB-Purchasing
Operations is the only entity authorized to modify the terms and conditions of this Contract including
the prices and specifications, The Contract Administrator within DTMB-Purchasing Operations for this
Contract is: ‘

Paula Hurst, Buyer

Purchasing Operations

Department of Technology, Management and Budget
Mason Bldg, 2nd Floor

PO Box 30028

Lansing, M| 48909

hurstp2@michigan.gov

(517) 373-9776

2.3.2 Contract Compliance inspector
The Contract Compliance Inspector, named below, will moniter and coordinate Confract activities on a day-to-

day basis. However, monitoring of this Confract implies no_authority to modify the terms and conditions of
this Contract. including the prices and specifications.

Victoria Olivarez

Department of State Police

333 5. Grand Ave.

PO Box 30634

Lansing, Ml 48909

E-mail: Olivarev1@michigan.gov
Phone: 517-241-1064

Fax; 517-241-1080

2.3.3 _Project Manager
The Project Manager, named below, will oversee the project. However, management of the project implies no

authority to modify the terms and conditions of this Contract, including the prices and specifications.

Sgt. Perry Curtis

Depariment of State Police

333 S. Grand Ave.

PO Box 30634

Lansing, Ml 48909

E-mail; CurtisPD@michigan.gov
Phone: 517-241-0562

Fax: 517-241-0501

2.3.4 Contract Changes

(a) If the State requests or directs the Contractor to provide any Deliverable(s) that the Confractor
believes are outside the scope of the Contractor's responsibilities under the Confract, the Contractor must
notify the State before performing the requested activities. If the Contractor fails to notify the State, any
activities performed will be considered in-scope and not entitied fo additional compensation or time. If the
Contractor begins work outside the scope of the Contract and then ceases performing that work, the
Contractor must, at the request of the State, retract any out-of-scope work that would adversely affect the
Contract.

{b) The State or the Contractor may propose changes to this Contract. |f the Contractor or the State
requests a change to the Deliverable(s) or if the State requests additional Deliverable(s), the Contractor must
provide a detailed outline of all work to be done, including tasks, timeframes, listing of key personnel assigned,
estimated hours for each individual per Deliverabie, and a complete and detailed cost justification. [f the

) 30




A
CONTRACT #071B1300379 ‘

parties agree on the proposed change, DTMB-Purchasing Operations will prepare and issue & notice that
describes the change, its effects on the Deliverable(s), and any affected components of this Contract (Contract
Change Notice).

(c) No proposed change may be performed until DTMB-Purchasing Operations issues a duly executed
Contract Change Notice for the proposed change. ‘

2.3.5 Price Changes
If allowed by Section 1.5.3, Price Term, the State and the Contractor will complete a pricing review three years
following the Effective Date of this Contract, to allow for changes based on actual costs incurred, and every 365
days thereafter. Requested changes may include increases or decreases in price and must be accompanied
by supporting information indicating market support of proposed modifications (such as the CPI and PPI, US
City Average, as published by the US Department of Labor, Bureau of Labor Statistics).

(a) The State may request a Review upon 30 days written notice that specifies what Deliverable is
being reviewed. At the Review, each party may present supporting information including information created
by, presented, or received from third parties.

(b) Following the presentation of supporting information, both parties will have 30 days to review the
supporting information and prepare any written response.

(c) In the event the Review reveals no need for modifications of any type, pricing will remain
unchanged unless mutually agreed to by the parties. However, if the Review reveals that changes may be
recommended, both parties will negotiate in good faith for 30 days unless extended by mutual agreement of the
parties.

(d) If the supporting information reveals a reduction in prices is necessary and Contractor agrees to
reduce rates accordingly, then the State may elect to exercise the next one year option, if available.

(e) If the supporting information reveals a reduction in prices is necessary and the parties are unable 1o
reach agreement, then the State may eliminate all remaining Contract renewal options.

(f) Any changes based on the Review must be implemented through the issuance of a Contract
Change Notice.

2.2.6 Notices
All notices and other communications required or permitted under this Contract must be in writing and will be
considered given when delivered personally, by fax (if provided) or by e-mail (if provided), or by registered
mail, return receipt requested, addressed as follows {or any other address that is specified in writing by either

party).
If o State:

State of Michigan
DTMB-Purchasing Operations
Attention: Paula Hurst, Buyer
PO Box 30026

530 West Allegan

Lansing, MI 48509
hurstp2@michigan.gov

FAX: (517) 335-0046

1f to Contractor:
National Patent Analytical Systems, Inc
2090 Harrington Memorial Rd.
Mansfield, OH 44903

dif@npas.com
fax 419-526-9446, phone

Delivery by a nationally recognized overnight express courier will be treated as personal deflivery.
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2.3.7 _Covenant of Good Faith
Each party must act reasonably and in good faith. Unless otherwise provided in this Condract, the parties will
not unreasonably delay, condition or withhold their consent, decision, or approval any time it is requested or
reasonably required in order for the other party to perform its responsibilities under the Contract.

2.3.8 Assignments
(a) Neither party may assign this Contract, or assign or delegate any of its duties or obligations under

this Contract, to another party (whether by operation of law or otherwise), without the prior approval of the
other party. The State may, however, assign this Contract to any other State agency, depariment, or division
without the prior approval of the Contractor.

(b) If the Contractor intends to assign this Contract or any of the Contractor's rights or duties under this
Contract, the Contractor must notify the State and provide adequate information about the assignee at least 90
days before the proposed assignment or as otherwise provided by law or court order. The State may withhold
approval from proposed assignments, subcontracts, or novations if the State determines, in its sole discretion,
that the transfer of responsibility would decrease the State's likelihood of receiving performance on this
Contract or the State's ability to recover damages.

(c) If the State permits an assignment of the Contractor's right to receive payments, the Contractor is
not relieved of its responsibility to perform any of its contractual duties. All payments must continue to be
made to one entity.

2.3.9 Equipment
The State will not provide equipment and resources uniess specifically identified in the Statement(s) of Work or
other Contract exhibits.

2.3.10 Facilities [Deleted, Not Applicable
2.4 Coniract Management

2.4.1 _Contractor Personnel Qualifications
See Attachment C — Organizational Chart

2.4.2  Contractor Key Personnel

(a) The Contractor must provide the Contract Compliance Inspector with the names of Key Personnel.
(Customer Service, Training, Accounts Receivable, Sales, Services, etc.)

(b) The Contractor must dedicate Key Personnel to perform work for the duration of this Contract as
provided in Section 1.3.3, Staff, Duties, and Responsibilities..

2.4.3 Removal or Reassignment of Personnel at the State's Reguest
The State may require the Contractor to remove or reassign personnel if the State has legitimate, good-faith
reasons articulated in a notice to the Contractor. Replacement personnel must be fully qualified for the
position. If the State exercises this right, and the Contractor cannot immediately replace the removed
personnel, the State agrees to an equitable adjustment in schedule or other terms that may be affected.

2.4.4 Contractor Personnel Location
Subject to availability, the State may allow selected Contractor personnel to use State office space.

2.4.5 Contractor Identification
The Contractor's employees must be clearly identifiable while on State property by wearing a State-issued
badge, and must clearly identify themselves and the company they work for whenever making contact with
State personnel by telephone or other means.

2.4.6__Cooperation with Third Parties
The Contractor and its Subcontractors must cooperate with the State and its agents and other contractors,
including the State's quality assurance personnel. The Contractor must provide reasonable access to its
personnel, systems, and facilities related to this Contract to the extent that access will not interfere with or
jeopardize the safety or operation of the systems or facilities.
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2.4.7 Relationship of the Parties
The relationship between the State and Contractor is that of client and independent contractor. No agent,
employee, or servant of the Contractor, or any of its subcontractors, is an employee, agent or servant of the
State. The Contractor will be solely and entirely responsible for its acts and the acts of its agents, employees,
sarvants, and subcontractors during the performance of this Contract.

2.4.8 Contractor Return of State Equipment/Resources
The Contractor must return to the State any State-furnished equipment, facilities and other resources when no
longer required for this Contract in the same condition as when provided by the State, reasonable wear and
tear excepted.

2.4.9 Background Checks
The State may investigate the Contractor's personnel before granting access to State facilities and systems.

The scope of the background check is at the discretion of the State and the results will be used to determine
eligibility for working within State facilities and systems. The investigations will include a Michigan State Police
background check (ICHAT) and may include a Criminal Justice Information Services (CJIS) fingerprint check.
Proposed Contractor personnel may be required to complete and submit an RI-8 Fingerprint Card for the CJIS
fingerprint check.

2.4.10 Compliance With State Policies
All Contractor personnel must comply with the State's security and acceptable use policies for State IT
equipment and resources, available at htip://www.michigan.gov/pcpolicy. Contractor personnel must agree to
the State's security and acceptable use policies before the State grants access to its IT equipment and
resources. The Contractor must provide these policies to prospective personnel before requesting access
from the State. Contractor personnel must comply with all physical security procedures in State facilities.

2.5 Subcontracting by Contractor

2.5.1 _Contractor Responsible
The Contractor is responsible for the completion of all Deliverable(s). The State will consider the Contractor to
be the sole point of contact with regard to all contractual matters, including payment of any charges for
Deliverable(s). The Contractor must make all payments to its Subcontractors or suppliers. Except as
otherwise agreed in writing, the State is not obligated to make payments for the Deliverable(s) to any party
other than the Contractor.

2.5.2 State Approval of Subcontractor

(a) The Contractor may not delegate any duties under this Contract to a Subcontractor unless DTMB-
Purchasing Operations gives prior approval to the delegation. Subcontractors approved by the State as of the
Effective Date of this Contract are listed in Section 1.3.3 Staff, Duties, and Responsibilities. The State is
entitled to receive copies of and review all subcontracts. The Contractor may delete or redact any proprietary
information before providing it to the State.

(b) The State may require the Contractor to terminate and replace any Subcontractor the State
reasonably finds unacceptable. The required replacement of a Subcontractor must be written and contain
reasonable detail outlining the State's reasons. If the State exercises this right, and the Contractor cannot
immediately replace the Subcontractor, the State will agree to an equitable adjustment in the schedule or other
terms that may be affected by the State's required replacement. If this requirement results in a detay, the
delay will not be counted against any applicable Service Level Agreement (SLA).

2.5.3 Subcontract Requirements
Except where specifically approved by the State, Contractor must include the obligations in Sections 2.24.2,
Media Releases, 2.4, Contract Management, 2.11, Confidentiality, 2.12, Records and Inspections, 2.13,
Warranties, 2.14, Insurance, and 2.23, Laws, in all of its agreements with Subcontractors.
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2.5.4  Competitive Selection
Contractor must select Subcontractors (including suppliers) on a compeitive basis to the maximum practical
extent consistent with the objectives and requirements of this Contract.

2.6 Reserved

2.7 ___Performance

2.7.1 Time of Performance

(a) The Contractor must immediately notify the State upon becoming aware of any circumstances that
may reasonably be expected to jeopardize the completion of any Deliverable(s) by the scheduled due dates in
the latest State-approved delivery schedule and must inform the State of the projected actual delivery date.

, (b) If the Contractor believes that a delay in performance by the State has caused or will cause the
Contractor to be unable to perform its obligations according to specified Contract time periods, the Contractor
must immediately notify the State and, to the extent practicable, continue to perform its obligations according to
the Contract time periods. The Contractor will not be in default for a delay in performance to the extent the
delay is caused by the State.

2.7.2 Service Level Agreements -Deleted, Not Applicable
2.7.3 _Liguidated Damages — Deleted, Not Applicable

2.7.4 Excusable Failure
Neither party will be liable for any default, damage or delay in the performance of its obligations that is caused
by government regulations or requirements, power failure, electrical surges or current fluctuations, war, forces
of nature or acts of God, delays or failures of transportation, equipment shortages, suppliers’ failures, acts or
omissions of common carriers, fire, riots, civil disorders, tabor disputes, embargoes, injunctions (provided the
injunction was not issued as a result of any fault or negligence of the party seeking to have its default or delay
excused), or any other cause beyond the reasonable control of a party; provided the non-performing party and
any Subcontractors are without fault in causing the default or delay, and the default or delay could not have
been prevented by reasonable precautions and cannot reasonably be circumvented by the non-performing
party through the use of alternate sources, workaround plans, of other means, including disaster recovery
plans.

If a party does not perform its contractual obligations for any of the reasons listed, the non-performing party will
be excused from any further performance of its affected obligation(s) for as long as the circumstances prevail.
The non-performing party must promptly notify the other party immediately after the excusable failure occurs,
and when it abates or ends. Both parties must use commercially reasonable efforts to resume performance.

If any of the reasons listed substantially prevent, hinder, or delay the Contractor's performance of the
Deliverable(s) for more than 10 Days, and the State reasonably determines that performance is not likely fo be
resumed within a period of time that is satisfactory o the State, the State may: (a) procure the affected
Deliverable(s) from an alternate source without liability for payment so long as the delfay in perfarmance
continues; or (b) terminate any portion of this Contract so affected and equitably adjust charges payable to the
Contractor to reflect those Deliverable(s) that are terminated. The Staie must pay for all Deliverabie(s) for
which Final Acceptance has been granted before the termination date.

The Contractor will not have the right to any additional payments from the State as a result of any Excusable
Failure or to payments for Deliverable(s) not provided as a result of the Excusable Failure. The Contractor will
not be relieved of a default or delay caused by acts or omissions of its Subcontractors except to the extent that
a Subcontractor experiences an Excusable Failure and the Contractor cannot reasonably circumvent the effect
of the Subcontractor's defauit or detay in performance through the use of alternate sources, workaround plans,
or other means, including disaster recovery pians.

2.8 Acceptance of Deliverable(s
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2.8.1__Quality Assurance
By tendering any Deliverable to the State, the Contractor certifies to the State that (a) it has performed
reasonable quality assurance activities; (b) it has performed any reasonable testing; and (c) it has corrected all
material deficiencies discovered during the quality assurance activities and festing. To the extent that testing
occurs at State Locations, the State is entitled to observe and otherwise participate in the testing.

2.8.2 _Delivery Responsibilities
Unless otherwise specified by the State in Section 1.4.5, Delivery Term, the following are applicable fo all
deliveries:

(a) The Contractor is responsible for delivering the Deliverable(s) by the applicable delivery date to the
location(s) specified in the Contract or individual Purchase Order.

(b) The Contractor must ship the Deliverable(s) "F.O.B. Destination, within Government Premises."

(¢} The State will examine all packages at the time of delivery. The quantity of packages delivered
must be recorded and any obvious visible or suspected damage must be noted at the time of delivery using the
shipper's delivery document(s) and appropriate procedures to record the damage.

2.8.3 Process for Acceptance of Deliverable(s)

The State's review period for acceptance of the Deliverable(s) is governed by the applicable Statement of
Work, and if the Statement of Work does not specify the State's review period, it is by defauit 30 Days for a
Deliverable (State Review Period). The State will notify the Contractor by the end of the State Review Period
that either:

(a) the Deliverable is accepted in the form delivered by the Contractor,

(b) the Deliverable is accepted, but noted deficiencies must be corrected; or

(c) the Deliverable is rejected along with notation of any deficiencies that must be corrected before
acceptance of the Deliverable.

If the State delivers to the Contractor a notice of deficiencies, the Contractor will correct the described
deficiencies and within 30 Days resubmit the Deliverable(s) with an explanation that demonstrates all
corrections have been made to the original Deliverable(s). The Contractor's correction efforts will be made at
no additional charge. Upon receipt of a corrected Deliverable from the Contractor, the State will have a
reasonable additional period of time, not to exceed 30 Days, to accept the corrected Deliverable.

2.8.4 _Acceptance of Deliverable(s)

(a) The State's obligation to comply with any State Review Period is conditioned on the timely delivery
of the Deliverable(s). The State Review Period will begin on the first Business Day following the State's receipt
of the Deliverable(s).

(b) The State may inspect the Deliverable to confirm that all components have been delivered without
material deficiencies. If the State determines that the Deliverable or one of its components has material
deficiencies, the State may reject the Deliverable without performing any further inspection or testing.

(c) The State will only approve a Deliverable after confirming that it conforms to and performs
according to its specifications without material deficiency. The State may, in its discretion, canditionally
approve a Deliverable that contains material deficiencies if the State elects fo permit the Coniractor to correct
those deficiencies post-approval. The Contractor remains responsible for working diligently to correct, within a
reasonable time at the Contractor's expense, all deficiencies in the Deliverable that remain outstanding at the
time of State approval.

(d) If, after three opportunities the Contractor is unable to correct all deficiencies, the State may: (i)
demand that the Contractor cure the failure and give the Contractor additional time to do so at the sole
expense of the Contractor; (ii) keep the Contract in force and perform, either itself or through other parties,
whatever the Contractor has failed to do, and recover the difference between the cost to cure the deficiency
and the Contract price plus an additional amount equal to 10% of the State's cost to cure the deficiency; or (jii)
fully or partially terminate this Contract for default by giving notice to the Contractor. Notwithstanding the
foregoing, the State cannot use, as a basis for exercising its termination rights under this Section, deficiencies
discovered in a repeat State Review Period that could reasonably have been discovered during a prior State
Review Period.

35




g
CONTRACT #071B1300379 ‘

(e) The State, at any time and in its reasonable discretion, may reject the Deliverable without notation
of all deficiencies if the acceptance process reveals deficiencies in a sufficient quantity or of a sufficient
severity that renders continuing the process unproductive or unworkable.

2.8.5 Process for Approval of Written Deliverable(s) -Deleted, Not Applicable

2.8.6 Process for Approval of Services
The State Review Period for approval of Services is governed by the applicabie Statement of Work (and if the

Statement of Work does not state the State Review Period, it is by default 30 Business Days for Services).
The State agrees to notify the Contractor in writing by the end of the State Review Period either stating that the
Service is approved in the form delivered by the Contractor or describing any deficiencies that must be
corrected before approval of the Services (or at the State’s election, after approval of the Service). If the State
delivers to the Contractor a notice of deficiencies, the Contractor must correct the described deficiencies and
within 30 Business Days resubmit the Service in a form that shows all revisions made to the original version
delivered to the State. The Contractor's correction efforts must be made at no additional charge. Upon
implementation of a corrected Service from Contractor, the State must have a reasonable additional period of
time, not to exceed the length of the original State Review Period, to review the corrected Service for
conformity and that the identified deficiencies have been corrected.

2.8.7 Final Acceptance
Unless otherwise stated in the Statement of Work, "Final Acceptance” of a Deliverable occurs when that
Deliverable has been accepted by the State following the applicable State Review Period.

2.9  Ownership - Deleted, Not Applicable

2.10__ State Standards - Deleted, Not Applicable

2.11 _Confidentiality

2.11.1_Confidential Information
As used in this Section, "Confidential Information" means all information of the parties, except information that
is:

(a) disclosable under the Michigan Freedom Of Information Act (FOIA);

(b} now availabie or becomes available to the public without breach of this Contract;

(c) released in writing by the disclosing party;

(d) obtained from a third party or parties having no obligation of confidentiality with respect to such
information;

(e) publicly disclosed pursuant to federal or state law; or

(f) independently developed by the receiving party without reference to Confidential Information of the
furnishing party.

2.11.2 Protection and Destruction of Confidential Information

(a) Each party must use the same care to prevent unauthorized disclosure of Confidential Information
as it uses fo prevent disclosure of its own information of a similar nature, but in no event less than a
reasonable degree of care. Neither the Contractor nor the State will: (i) make any use of the Confidential
Information of the other except as contemplated by this Contract; (ii) acquire any interest or license in or assert
any lien against the Confidential Information of the other; or (iiiy if requested to do so, refuse for any reason to
promptly return the other party's Confidential Information.

(b) Each party will iimit disciosure of the other party's Confidential Information to employees, agents,
and Subcontractors who must have access to fulfill the purposes of this Contract. Disclosure to, and use by, a
Subcontractor is permissible where: (i) use of a Subcontractor is authorized under this Contract; (i) the
disclosure is necessary or otherwise naturally occurs in connection with work that is within the Subcontractor's
scope of responsibility; and (jif) Contractor obligates the Subcontractor in a written contract to maintain the
State's Confidential Information in confidence. At the State's request, any employee of Contractor and of any
Subcontractor having access to the State's Confidential Information may be required to execute a separate
agreement to be bound by the confidentiality requirements of this Section.
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(c) Upon termination of this Contract, Contractor must promptly return the State's Confidential
information or certify to the State that Contractor has destroyed all of the State's Confidential Information.

2.11.3 Exclusions
The provisions of Section 2.11, Confidentiality, will not apply where the receiving party is required by law to
disclose the other party’s Confidential Information, provided that the receiving party: (i) promptly provides the
furnishing party with notice of the legal request; and (i) assists the furnishing party in resisting or limiting the
scope of the disclosure as reasonably requested by the furnishing party.

2.11.4 No Obligation to Disclose

Nothing contained in Section 2.11, Confidentiality, will be construed as obligating a party to disclose any
particutar Confidential Information to the other party.

~ 2.11.5_Security Breach Notification
If Contractor breaches this Section, it must (i) promptly cure any deficiencies in Contractor's internal security
controls; and (ii) comply with any applicable federal and state laws and regulations pertaining to unauthorized
disclosures. Contractor and the State will cooperate to mitigate, to the extent practicable, the effects of any
breach, intrusion, or unauthorized access, use, or disclosure. Contractor must notify the State of any
unauthorized use or disclosure of Confidential Information, whether suspected or actual, within 10 days of
becoming aware of the use or disclosure or a shorter time period as is reasonable under the circumstances.
The State may require Contractor to purchase credit monitoring services for any individuals affected by the
breach.

2.12 Records and Inspections

2.12.1 Inspection of Work Performed
The State's authorized representatives, at reasonable times and with 10 days prior notice, have the right to
enter the Contractor's premises or any other places where work is being performed in relation to this Contract.
The representatives may inspect, monitor, or evaluate the work being performed, to the extent the access will
not reasonably interfere with or jeopardize the safety or operation of Contractor's systems or facilities. The
Contractor must provide reasonable assistance for the State's representatives during inspections.

2.12.2 Retention of Records

(a) The Contractor must retain ail financial and accounting records related to this Contract for a period
of seven years after the Contractor performs any work under this Contract (Audit Period).

(b) If an audit, litigation, or other action involving the Contractor's records is initiated before the end of
the Audit Period, the Contractor must retain the records until all issues arising out of the audit, litigation, or
other action are resolved or until the end of the Audit Period, whichever is later.

2.12.3 Examination of Records
The State, upon 10 days’ notice to the Confractor, may examine and copy any of the Contractor's records that
relate to this Contract. The State does not have the right to review any information deemed confidential by the
Contractor if access would require the information to become publicly available. This requirement also applies
to the records of any parent, affiliate, or subsidiary organization of the Contractor, or any Subcontractor that
performs services in connection with this Contract.

2.12.4 Audit Resolution
If necessary, the Contractor and the State will meet to review any audit report promptly after ifs issuance. The
Contractor must respond to each report in writing within 30 days after receiving the report, uniess the report
specifies a shorter response time. The Contractor and the State must develop, agree upon, and monitor an
action plan to promptly address and resolve any deficiencies, concerns, or recommendations in the report.
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2.12.5 Errors

(a) 'f an audit reveals any financial errors in the records provided to ihe State, the amount in error must
be reflected as a credit or debit on the next invoice and subsequent invoices until the amount is paid or
refunded in full. However, a credit or debit may not be carried forward for more than four invoices or beyond
the termination of this Contract. If a balance remains after four invoices, the remaining amount will be due as a
payrment or refund within 45 days of the last invoice on which the balance appeared or upon termination of the
Contract, whichever is earlier.

(b) In addition to other available remedies, if the difference between the State's actual payment and the
correct invoice amount, as determined by an audit, is greater than 10%, the Contractor must pay all reasonable
audit costs.

2.13 _ Warranties

2.13.1 Warranties and Representations
The Confractor represents and warrants:

(a) It is capable of fulfilling and will fulfill all of its obligations under this Contract. The performance of
all obligations under this Contract must be provided in a timely, professional, and workmanlike manner and
must meet the performance and operational standards required under this Contract.

(b) The Contract appendices, attachments, and exhibits identify the equipment, software, and services
necessary for the Deliverable(s) to comply with this Contract's requirements.

(¢) Itis the lawful owner or licensee of any Deliverable licensed or sold to the State by Contractor or
developed by the Contractor for this Contract, and Contractor has all of the rights necessary to convey to the
State the ownership rights or licensed use, as applicable, of any Deliverable(s). None of the Deliverable(s)
provided by Contractor to the State, nor their use by the State, will infringe the patent, trademark, copyright,
trade secret, or other proprietary rights of any third party.

(d) If the Contractor procures any equipment, software, or other Deliverable(s) for the State (including
equipment, software, and other Deliverable(s) manufactured, re-marketed or otherwise sold by the Coniractor
or under the Contractor's name), then the Contractor must assign or otherwise transfer to the State or its
designees, or afford the State the benefits of, any manufacturer's warranty for the Deliverable(s).

(e) The Contract signatory has the authority to enter into this Contract on behalf of the Confractor.

(f) Itis qualified and registered to transact business in all locations where required.

(g) Neither the Contractor nor any affiliates, nor any employee of either, has, will have, or will acquire,
any interest that would conflict in any manner with the Contractor's performance of its duties and
responsibilities to the State or otherwise create an appearance of impropriety with respect to the award or
performance of this Contract. The Contractor must notify the State about the nature of any conflict or
appearance of impropriety within two days of learning about it.

(h) Neither the Contractor nor any affiliates, nor any employee of either, has accepted or wilt accept
anything of value based on an understanding that the actions of the Contractor, its affiliates, or its employees
on behalf of the State would be influenced. The Contractor must not attempt to influence any State employee
by the direct or indirect offer of anything of value.

(i) Neither the Contractor nor any affiliates, nor any employee of either, has paid or agreed to pay any
person, other than bona fide employess and consultants working solely for the Contractor or the affiliate, any
fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from
this award or making of this Contract.

() The Contractor arrived at its proposed prices independently, without communication or agreement
with any other Contractor for the purpose of restricting competition. The Contractor did not knowingly disciose
its quoted prices for this Contract to any other Contractor before the award of this Contract. The Contractor
made no attempt to induce any other person or entity to submit or not submit a proposal for the purpese of
restricting competition.

(k) All financial statements, reports, and other information furnished by the Contractor to the State in
connection with the award of this Contract fairly and accurately represent the Contractor's business, properties,
financial condition, and results of operations as of the respective dates covered by the financial siatements,
reports, or other information. There has been no material adverse change in the Contractor's business,
properties, financial condition, or results of operation.
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() Alt written information furnished to the State by or for the Contractor in connection with the award of
this Contract is true, accurate, and complete, and contains no false statement of material fact nor omits any
material fact that would make the submitted information misleading.

(m) 1t will immediately notify DTMB-Purchasing Operations if any of the certifications, representations,
or disclosures made in the Contractor's original bid response change after this Contract is awarded.

2.13.2 Warranty of Merchantability
The Deliverable(s) provided by the Contractor must be merchantable.

2.13.3 Warranty of Fitness for a Particular Purpose
The Deliverable(s) provided by the Contractor must be fit for the purpose(s) identified in this Contract.

2.13.4 Warranty of Title
The Contractor must convey good title to any Deliverable(s) provided to the State. All Deliverable(s) provided
by the Contractor must be delivered free from any security interest, lien, or encumbrance of which the State, at
the time of contracting, has no knowledge. Deliverable(s) provided by the Contractor must be delivered free of
any rightfut claim of infringement by any third person.

2.13.5 Equipment Warranty
(a) The Contractor represents and warrants that the equipment/system(s) are in good operating

condition and perform to the requirements contained in this Contract at the time of Final Acceptance, and for a
period of one year following Final Acceptance.

{b) To the extent the Contractor is responsible for maintaining equipment/system(s), the Contractor
represents and warrants that it will maintain the equipment/system(s) in good operating condition and will
undertake all repairs and preventive maintenance according to the applicable manufacturer's
recommendations for the period specified in this Contract.

(c) The Contractor must provide a toll-free telephone number for the State to report equipment failures
and problems.

(d) Within 48 hours of nofification, the Contractor must adjust, repair or replace all equipment thatis
defective or not performing in compliance with the Contract. The Contractor must assume all costs for
replacing parts or units and their installation including transportation and delivery fees, if any.

(e} The Contractor agrees that all warranty service it provides must be performed by Original
Equipment Manufacturer (OEM) trained, certified, and authorized technicians.

(i The Contractor is the sole point of contact for warranty service.

(@) All warranty work must be performed at State locations.

2.13.6 New Deliverable(s)
The Contractor must provide new Deliverable(s) where the Contractor knows or has the ability to select
between new or like-new Unless specified in Article 1, Statement of Work, equipment that is assembled from
new or serviceable used parts that are like new in performance is acceptable only where the Contractor does
not have knowledge or the ability to select one or the other.

2.13.7_Prohibited Products
Shipping of salvage, distressed, outdated, or discontinued goods to any State agency will be considered a
material default by the Contractor. The brand and product number offered for all items will remain consistent

for the term of this Contract, unless DTMB-Purchasing Operations has approved a change order under Section
2.3.4, Contract Changes.

2.13.8 Consequences For Breach
In addition to any remedies available in law, if the Contractor breaches any of the warranties contained in

Section 2.13, Warranties, the breach may be considered a material default.

2.14 Insurance
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2.14.1 Liability Insurance
For the purpose of this Section, "State” includes its departments, divisions, agencies, offices, commissions,
officers, employees, and agenis.
{a} The following apply to all insurance requirements:
(i) The State, in its sole discretion, may approve the use of a fully-funded self-insurance program in
place of any specified insurance identified in this Section.
(i) Where specific coverage limits are listed in this Section, they represent the minimum acceptable
limits. If the Contractor's policy contains higher limits, the State is entitled to coverage to the extent of
the higher limits. The minimum limits of coverage specified are not intended, and may not be construed
to limit any liability or indemnity of the Contractor to any indemnified party or other persons.
(iiiy If the Contractor fails to pay any premium for a required insurance policy, or if any insurer cancels
or significantly reduces any required insurance without the State's approval, the State may, after giving
the Contractor at least 30 days' notice, pay the premium or procure similar insurance coverage from
another company or companies. The State may deduct any part of the cost from any payment due the
Contractor, or require the Contractor to pay that cost upon demand.
(iv) Inthe event the State approves the representation of the State by the insurer's attorney, the
attorney may be required to be designated as a Special Assistant Attorney General by the Michigan
Attorney General.

(b) The Contractor must:

(iy provide proof that it has obtained the minimum levels of insurance coverage indicated or required by
law, whichever is greater. The insurance must protect the State from claims that are alleged or may
arise or result from the Contractor's or a Subcontractor's performance, including any person directly or
indirectly employed by the Contractor or a Subcontractor, or any person for whose acts the Contractor
or a Subconiractor may be liable.

(i) waive all rights against the State for the recovery of damages that are covered by the insurance
policies the Contractor is required to maintain under this Section. The Contractor's failure fo obtain and
maintain the required insurance will not limit this waiver.

(i) ensure that all insurance coverage provided relative to this Contract is primary and non-contributing
to any comparable liability insurance (including self-insurance) carried by the State.

(iv) obtain insurance, uniess the State approves otherwiss, from any insurer that has an A.M. Best
rating of "A" or better and a financial size of VIl or better, or if those ratings are not available, a
comparable rating from an insurance rating agency approved by the State. All policies of insurance
must be issued by companies that have been approved to do business in the State.

(v) maintain all required insurance coverage throughout the term of this Contract and any extensions.
However, in the case of claims-made Commercial General Liability poticies, the Contractor must secure
tail coverage for at least three years following the termination of this Contract.

(vi) pay all deductibles.

(vii) pay for and provide the type and amount of insurance checked M below:

[} (A) Commercial General Liability insurance
Minimal Limits:
$2,000,000 General Aggregate Limit other than Products/Completed Operations;
$1.000,000 Personal & Advertising Injury Limit; and
$1,000,000 Each Occurrence Limit.

Deductable maximum:
$50,000 Each Oceurrence

Additional Reguirements:
The Contractor must list the State of Michigan, its departments, divisions, agencies, offices,
commissions, officers, employees, and agents as additional insureds on the Commercial General
Liability certificate. The Contractor also agrees to provide evidence that insurance policies contain a
waiver of subrogation by the insurance company. -
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| (B} Umbrella or Excess Liability Insurance
Minimal Limits:
$10,000,000 General Aggregate

Additional Requirements:
Umbrella or Excess Liability fimits must at least apply to the insurance required in (A), General

Commercial Liability. The Contractor must list the State of Michigan, its departments, divisions,
agencies, offices, commissions, officers, employees, and agents as additional insureds on the
certificate. The Contractor also agrees to provide evidence that insurance policies contain a waiver of
subrogation by the insurance company.

B (C) Motor Vehicle Insurance

Minimal Limits:
If a motor vehicie is used in relation to the Contractor's performance, the Contractor must have vehicle
liability insurance on the motor vehicle for bodily injury and property damage as required by law.

| (D) Hired and Non-Owned Motor Vehicle Coverage
Minimal Limits:
$1,000,000 Per Accident

Addiiional Requirements:
The Contractor must list the State of Michigan, its depariments, divisions, agencies, offices,

commissions, officers, employees, and agents as additional insureds on the vehicle liability certificate.
The Contractor must also provide evidence that insurance policies contain a waiver of subrogation by
the insurance company.

M (E) Workers' Compensation Insurance

Minimal Limits:
The Contractor must provide Workers' Compensation coverage according to applicable laws governing
work activities in the state of the Contractor's domicile. If the applicable coverage is provided by a self-
insurer, the Contractor must provide proof of an approved self-insured authority by the jurisdiction of
domicile.

For employees working outside of the state of the Contractor's domicile, the Contractor must provide
certificates of insurance proving mandated coverage levels for the jurisdictions where the employees'
activities occur.

Additional Requirements:
The Contractor must provide the applicable certificates of insurance and a list of states where the
coverage is applicable. Contracior must provide proof that the Workers' Compensation insurance
policies contain a waiver of subrogation by the insurance company, except where such a provision is
prohibited or limited by the laws of the jurisdiction in which the work is to be performed.

O (F) Employers Liability Insurance
Minimal Limits:

$100,000 Each Accident;

$100,000 Each Employee by Disease

$500,000 Aggregate Disease

Additional Requirements: | _
The Contractor must list the State of Michigan, its departments, divisions, agencies, offices, commissions,

officers, employees, and agents as additional insureds on the certificate.
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2.14.2 Subcontractor Insurance Coverage ,
Except where the State has approved a subcontract with other insurance provisions, the Contractor must
require any Subcontractor to purchase and maintain the insurance coverage required in Section 2.14.1,
Liability Insurance. Alternatively, the Contractor may include a Subcontractor under the Contractor's insurance
on the coverage required in that Section. The failure of a Subcontractor to comply with insurance requirements
does not limit the Contractor's lability or responsibility.

2.14.3 Certificates of Insurance and Other Requirements
Before this Contract is signed, and not less than 20 days before the insurance expiration date every year

thereafter, the Contractor must provide evidence that the State and its agents, officers, and employees are
listed as additional insureds under each commercial general liability and commerciai automobile liability policy.
The Contractor must provide DTMB-Purchasing Operations with all applicable certificates of insurance
verifying insurance coverage or providing satisfactory evidence of self-insurance as required in Section 2.14.1,
Liability Insurance. Each certificate must be on the standard "accord" form or equivalent and MUST CONTAIN
THE APPLICABLE CONTRACT OR PURCHASE ORDER NUMBER. Each certificate must be prepared and
submitted by the insurer and must contain a provision indicating that the coverage afforded will not be
cancelled, materially changed, or not renewed without 30 days prior notice, except for 10 days for nonpayment
of premium, to the Director of DTMB-Purchasing Operations. The notice to the Director of DTMB-Purchasing
Operations must include the applicable Contract or Purchase Order number.

2.15 __Indemnification

2.15.1 _General Indemnification
To the extent permitted by law, the Contractor must indemnify, defend, and hold the State harmless from
liability, including all claims and losses, and all related costs and expenses (including reasonable attorneys'
fees and costs of investigation, litigation, seftlement, judgments, interest and penalties), accruing or resulting to
any person, firm, or corporation that may be injured or damaged by the Confractor in the performance of this
Contract and that are attributable to the negligence or tortious acts of the Contractor, any of its subconiractors,
or by anyone eise for whose acts any of them may be liable.

2.15.2 Code Indemnification [Deleted, Not Applicable]

2.15.3 Employee Indemnification
In any claims against the State, its departments, agencies, commissions, officers, employees, and agents, by
any employee of the Contractor or any of its subcontractors, the indemnification obligation will not be limited in
any way by the amount or type of damages, compensation, or benefits payable by or for the Contractor or any
of its subcontractors under worker's disability compensation acts, disability benefit acts, or other employee
benefit acts. This indemnification clause is intended to be comprehensive. Any overlap in provisions, or the
fact that greater specificity is provided as to some categories of risk, is not intended to limit the scope of
indemnification under any other provisions.

2.15.4 Patent/Copyright Infringement Indemnification

(a) To the extent permitted by law, the Contractor must indemnify and hold the State harmless from
liability, including all claims and losses, and all related costs and expenses (including reasonable attorneys'
fees and costs of investigation, litigation, settlement, judgments, interest, and penalties) resulting from any
action threatened or brought against the State to the extent that the action is based on a claim that any piece
of equipment, software, commodity, or service supplied by the Contractor or its subcontractors, or its operation,
use, or reproduction, infringes any United States patent, copyright, trademark or trade secret of any person or
entity.

(b) If, in the State's or the Contractor's opinion, any piece of equipment, software, commodity or
service supplied by the Contractor or its subcontractors, or its operation, use, or reproduction, is likely to
become the subject of an infringement claim, the Contractor must, at its expense: (i) procure for the State the
right to continue using the equipment, software, commodity or service or, if this option is not reasonably
available to the Contractor; (i) replace or modify to the State's satisfaction the same with equipment, sofiware,
commodity or service of equivalent function and performance so that it becomes non-infringing, or, if this option
is not reasonably available to Contractor; (iif) accept its return by the State with appropriate credits to the State
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against the Contractor's charges and reimburse the State for any losses or costs incurred as a consequence of
the State ceasing its use and returning it.

(c) Notwithstanding the foregoing, the Contractor has no obligation to indemnify or defend the State
for, or to pay any costs, damages or attorneys' fees related to, any infringement claim based upon: (i)
equipment, software, commodity or service developed based on written specifications of the State; (i) use of
the equipment, software, or commodity in a configuration other than implemented or approved by the
Contractor, including any modification of the same by the State; or (ii) the combination, operation, or use of the
equipment, software, or commodity with equipment, software, or commodities not supptied by the Contractor
under this Coniract.

2,15.5 Continuing Obligation
The Contractor's duty to indemnify under Section 2.15, Indemnification, continues in full force and effect,
notwithstanding the expiration or early cancellation of this Contract, with respect to any claims based on facts
or conditions that occurred before expiration or cancellation.

2.15.6_Indemnification Procedures
These procedures apply to all indemnity obligations: _

(a) After the State receives notice of an action or proceeding involving a claim for which it will seek
indemnification, the State must promptly notify the Contractor of the claim and take, or assist the Contractor in
taking, any reasonable action to avoid a default judgment against the Contractor. Failure to notify the
Contractor does not relieve the Contractor of its indemnification obligations except to the extent that the
Contractor can prove damages attributable to the notification failure. Within 10 days following receipt of notice
from the State relating to any claim, the Contractor must nofify the State whether the Contracior agrees to
assume control of the defense and settlement of that claim (a "Notice of Election”). After nofifying the
Contractor of a claim and before the State receives the Contractor's Notice of Election, the State is entitied to
defend against the claim, at the Contractor's expense, and the Contractor will be responsible for any
reasonable costs, including attorney fees, incurred by the State in defending against the claim during that
period.

(b) If the Contractor delivers a Notice of Election relating to any claim: (i) the State is entitled to
participate in the defense of the claim and to employ counsel at its own expense to assist in handling the claim
and to monitor and advise the State about the status and progress of the defense; (i} the Contractor must, at
the request of the State, demonstrate the Contractor's financial ability to carry out its defense and indemnity
obligations under this Contract; (iii) the Contractor must periodically advise the State about the status and
progress of the defense and must obtain prior approval of the State before entering into any settlement of the
" claim or ceasing to defend against the claim; and (iv) to the extent that any principles of Michigan
governmental or public law may be involved or challenged, the State has the right, at its own expense, to
controi the defense of that portion of the claim. The State may retain control of the defense and settlement of a
claim by notifying the Contractor within 10 days after the State's receipt of the Contractor's information
requested by the State under clause (ii) of this paragraph, if the State determines that the Contractor has failed
to demonstrate to the reasonable satisfaction of the State the Contractor's financial ability to carry out its
defense and indemnity obligations under this Section. Any litigation activity on behalf of the State, or any of its
subdivisions under this Section, must be coordinated with the Department of Attorney General. In the event
the insurer's attorney represents the State under this Section, the insurer's attorney may be required to be
designated as a Special Assistant Attorney General by the Attorney General of the State of Michigan.

(¢) If the Contractor does not deliver a Notice of Election relating to any claim of which it is notified, the
State may defend the claim in a manner it deems appropriate, at the cost and expense of the Contractor. Ifit
is determined that the claim was one against which the Contractor was required to indemnify the State, upon
request of the State, the Contractor must promptly reimburse the State for ali reasonable costs and expenses.

2.15.7 Limitation of Liability
Neither the Contractor nor the State is liable to each other, regardless of the form of action, for consequential,

incidental, indirect, or special damages. This limitation of liability does not apply to ctaims for infringement of
United States patent, copyright, trademark or frade secrets; to claims for personal injury or damage to property
caused by the gross negligence or wiliful misconduct of the Contractor: to claims covered by other specific
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provisions of this Contract calling for liguidated damages; or to court costs or atiormeys' fees awarded by a
court in addition to damages after litigation based on this Contract.

2.16 _ Termination by the State

2.16.1 Noftice and Right to Cure
If the Contractor breaches this Contract, and the State, in its sole discretion, determines that this breach is
curable, the State will provide the Coniractor notice of the breach and a period of at least 30 days to cure the
breach. The State does not need to provide notice or an opportunity to cure for successive or repeated
breaches or if the State determines, in its sole discretion, that a breach poses a serious and imminent threat to
the health or safety of any person or the imminent loss, damage, or destruction of any real or tangible personai

property.

2.16.2 Termination for Cause

(a) The State may fully or partially terminate this Contract for cause by notifying the Contractor if the
Contractor: (i) breaches any of its material duties or obligations (including a Chronic Failure to meet any SLA);
or (i) fails to cure a breach within the time period specified in a notice of breach provided by the State.

(b) The Contractor must pay all reasonable costs incurred by the State in terminating this Contract for
cause, including administrative costs, attorneys' fees and court costs, and any additional costs the State incurs
to procure the Deliverable(s) from other sources. Re-procurement costs are not consequential, indirect, or
incidental damages, and cannot be exciuded by any other terms otherwise included in this Contract, provided
the costs are not in excess of 50% more than the prices for the Deliverable(s).

(c) If the State partially terminates this Contract for cause, any charges payable to the Contractor will
be equitably adjusted to reflect those Deliverable(s) that are terminated. The State must pay for all
Deliverable(s) for which Final Acceptance has been granted before the termination date. Any services or
related provisions of this Contract that are terminated for cause must cease on the effective date of the
termination. .

(d) Ifthe State terminates this Confract for cause and it is determined, for any reason, that the
Contractor was not in breach of this Contract, the termination will be deemed to have been a termination under
Section 2.16.3, Termination for Convenience, effective as of the same date, and the rights and obligations of
the parties will be limited to those provided in that Section.

2.16.3 Termination for Convenience
The State may fully or partially terminate this Contract for its convenience if the State determines that a
termination is in the State's best interest. Reasons for the termination are within the sole discretion of the
State and may include: (a) the State no longer needs the Deliverable(s) specified in this Contract; (b) a
relocation of office, program changes, or changes in laws, rules, or regulations make the Detiverable(s) no
longer practical or feasibie for the State; (c) unacceptable prices for Contract changes; or (d) falsification ar
misrepresentation, by inclusion or non-inclusion, of information material to a response to any RFP issued by
the State. The State may terminate this Contract for its convenience by giving Contractor notice at least 30
days before the date of termination. If the State chooses to terminate this Contract in part, any charges
payable to the Contractor must be equitably adjusted to reflect those Deliverable(s) that are terminated.

2.16.4 Termination for Non-Approptriation

(a) If this Contract extends for more than one fiscal year, continuation of this Contract is subject to the
appropriation or availability of funds. If sufficient funds to enable the State to continue payment are not
appropriated or otherwise made available, the State must fully or partially terminate this Contract at the end of
the last period for which funds have been appropriated or otherwise made available The State must give the
Contractor notice at least 30 days before the date of termination, unless the State receives notice of the non-
appropriation or unavailability less than 30 days before the end of the last period for which funds have been
appropriated or otherwise made available.

(b} If funding for this Contract is reduced by law, or funds to pay the Contractor for the Deliverable(s)
are not appropriated or are otherwise unavailable, the State may, upon 30 days’ notice to the Contractor,
change the Deliverable(s) in the manner and for the periods of time the State may elect. The charges payable
under this Contract will be equitably adjusted to reflect any Deliverable(s) not provided because of the
reduction.
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{c) If the State fully or partially terminates this Contract for non-appropriation, the State must pay the
Contractor for all work-in-progress performed through the effective date of the termination to the extent funds
are available.

2.16.5 Termination for Criminal Conviction
The State may terminate this Contract immediately and without further liability or penalty if the Contractor, an
officer of the Contractor, or an owner of a 25% or greater share of the Contractor is convicted of a criminal
offense related to a State, public, or private Contract or subcontract,

2.16.6 Termination for Approvals Rescinded
The State may terminate this Contract if any final administrative or judicial decision or adjudication disapproves
a previously approved request for purchase of personal services under Constitution 1963, Article 11, § 5, and
Civil Service Rule 7-1. In that case, the State will pay the Contractor for all work-in-progress performed
through the effective date of the termination. The Conftract may be fully or partially terminated and will be

effective as of the date stated in the notice.

2.16.7 Rights and Obligations upon Termination
(a) If the State terminates this Contract for any reason, the Contractor must:

(i) stop all work as specified in the notice of termination;

(i) take any action that may be necessary, or that the State may direct, to preserve and protect

Deliverable(s) or other State property in the Contractor's possession,;

(i) return all materials and property provided directly or indirectly to the Contractor by any

entity, agent, or employee of the State;

(iv) transfer titie in and deliver to the State, unless otherwise directed, all Deliverabie(s)

intended to be transferred to the State at the termination of this Contract (which will be provided

to the State on an "As-Is" basis except to the extent the State compensated the Contractor for

warranty services related to the materials);

(v) to the maximum practical extent, take any action to mitigate and limit potential damages,
including terminating or limiting subcontracts and outstanding orders for materials and supplies;

and

(vi) take all appropriate action to secure and maintain State information confidentially in

accordance with Section 2.11, Confidentiality.

(b) If the State terminates this Contract under Section 2.16.3, Termination for Convenience, the State
must pay the Contractor all charges due for Deliverable(s) provided before the date of termination and, if
applicable, as a separate item of payment, for work-in-progress, based on a percentage of completion
determined by the State. All completed or partially completed Deliverable(s) prepared by the Contractor, at the
option of the State, become the State's property, and the Contractor is entitled to receive equitable
compensation for those Deliverable(s). Regardless of the basis for the termination, the State is not obligated
to pay or otherwise compensate the Contractor for any lost expected future profits, costs, or expenses incurred
with respect to Deliverable(s) not actually compieted.

(c) If the State terminates this Contract for any reason, the State may assume, at ifs option, any
subcontracts and agreements for Deliverabie(s), and may pursue completion of the Deliverable(s) by
replacement contract or as the State deems expedient.

2.16.8 Reservation of Rights
In the event of any full or partial termination of this Contract, each party reserves all rights or remedies

otherwise available to the party.

2.16.9 Contracfor Transition Responsibilities
If this Contract terminates under Section 2.16, Termination by the State, the Contractor must make reasonable
efforts fo transition the performance of the work, including all applicable equipment, services, software, and
leases, to the State or a third party designated by the State within a reasonable period of time that does not
exceed 120 days from the date of termination. The Contractor must provide any required reperts and
documentation.
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2.16.10 Transition Payments
I the transition responsibilities outlined in Section 2.16.9, Contractor Transition Responsibilities, arise based
on a termination of fhis Contract, reimbursement will be governed by the provisions of Section 2.16,
Termination by the State. If the transition results from expiration, the Contractor will be reimbursed for all
reasonable transition costs (i.e., costs incurred after the expiration within the time period in Section 2.16.9 that
result from fransition operations) at the Contract rates. The Contractor must prepare an accurate accounting
from which the State and the Contractor may reconcile all outstanding accounts.

2.17__Termination by the Coniractor

2.17.1_Termination
If the State breaches this Contract and the Contractor, in its sole discretion, determines that the breach is
curable, then the Contractor will provide the State with notice of the breach and a time period (not less than 30
days) fo cure the breach.

The Contractor may ferminate this Contract if the State: (a) materially breaches its obligation to pay the
Contracior undisputed amounts due; (b) breaches its other obligations to an extent that makes it impossible or
commercially impractical for the Contractor to complete the Deliverable(s); or (¢) does not cure the breach
within the time period specified in a notice of breach. The Contractor must discharge its obligations under
Section 2.20, Dispute Resolution, before it terminates the Contract.

2.18 _ Stop Work — Deleted, Not Applicabie

2.19 _Reserved

2.20 Dispute Resolution

2.20.1_General

{a) The Contractor must submit any claim related to this Contract to the State under Section 2.3.6,
Notices, together with all supporting documentation for the claim.

(b) The representatives of the Confractor and the State must meet as often as the parties reasonably
deem necessary to gather and furnish to each other all information related to the claim.

(c) During the course of negotiations, each party will honor all reasonable requests made by the other
for non-privileged information reasonably related to the claim.

2.20.2 Informal Dispute Resolution
(a) If, after a reasonable time following submission of a claim under Section 2.20.1, General, the

parties are unable to resolve the claim, the parties must meet with the Director of DTMB-Purchasing
Operations, or his or her designee, for the purpose of attempting to resolve the dispute without the need for
formal legal proceedings.

(b) Within 80 calendar days of the meeting with the Director of DTMB-Purchasing Operations, or such
other time as agreed to by the pariies, the Director of DTMB-Purchasing Operations will issue a written
recommendation regarding settlement of the claim. The Contractor must notify DTMB-Purchasing Operations
within 21 days after the recommendation is issued whether the Contractor accepts or rejects the
recommendation. Acceptance by the Contractor constitutes the final resolution of the ciaim addressed in the
recommendation, and the Contractor may not assert that claim in any future litigation or other proceeding
between the parties.

(c) The recommendation of the Director of DTMB-Purchasing Operations is not admissible in any
future litigation or other proceeding between the parties. The conduct and statements made during the course
of negotiations or dispute resolution under Section 2.20, Dispute Resolution, are subject to Michigan Rule of
Evidence 408 and are not admissible in any future litigation or other proceeding between the parties.

(d) This section will not be construed to prohibit either party from instituting formal proceedings to avoid
the expiration of any applicabie fimitations period, to preserve a superior position with respect to other
creditors, or under Section 2.20.3, Injunctive Relief.
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(e) DTMB-Purchasing Operations will not mediate disputes between the Contractor and any other
entity, except State agencies, concerning responsibility for performance of work.

2.20.3 Injunctive Relief _
A claim between the State and the Contractor is not subject to the provisions of Section 2.20.2, Informal
Dispute Resolution, where a party makes a good faith determination that a breach of this Contract by the other
party will result in damages so immediate, so large or severe, and so incapabie of adequate redress that a
temporary restraining order or other injunctive relief is the only adequate remedy.

2.20.4 Continued Performance
Each party will.continue performing its obligations under this Contract while a claim is being resolved, except to
the extent the claim precludes performance and without limiting either party's right to terminate this Contract as
provided in Section 2.16, Termination by the State or Section 2.17, Termination by the Contractor. A claim
involving payment does not preclude performance.

2.21__ Disclosure Responsibilities

2.21.1. Disclosure of Litigation

(2) Within 30 days after receiving notice of any litigation, investigation, arbitration, or other proceeding
(collectively, "Proceeding") that arises during the term of this Contract, the Contractor must disclose the
following to the Contract Administrator:

(i) A criminal Proceeding involving the Contractor (or any Subcontractor) or any of its officers or

directors;

(iiy A parole or probation Proceeding;

(i) A Proceeding involving the Confractor (or any Subcontractor) or any of its officers or

directors under the Sarbanes-Oxley Act; and _

(iv) A civil Proceeding to which the Contractor (or, if the Contractor is aware, any

Subcontractor) is a party, and which involves (A) a claim that might reasonably be expected to
~_adversely affect the viability or financial stability of the Contractor or any Subcontractor; or (B) a

“claim or written allegation of fraud against the Contractor (or, if the Contractor is aware, any

Subcontractor) by a governmental or public entity arising out of the Contractor's business

dealings with governmental or public entities.

(b) Information provided fo the State from the Contractor's publicly filed documents will satisfy the
requirements of this Section.

(c) If any Proceeding that is disclosed to the State or of which the State otherwise becomes aware,
during the term of this Contract, would cause a reasonable party to be concerned about: (i) the ability of the
Contractor {or a Subcontractor) to continue to perform this Contract; or (ii) whether the Contractor (or a
Subcontractor) is engaged in conduct that is similar in nature to the conduct alleged in the Proceeding and
would constitute a breach of this Contract or a viotation of federal or state law, regulations, or public policy,
then the Contractor must provide the State all requested reasonable assurances that the Contractor and its
Subcontractors will be able to continue to perform this Contract.

2.21.2 Other Disclosures
The Contractor must notify DTMB-Purchasing Operations within 30 days of:
(a) becoming aware that a change in the Contractor's ownership or officers has occurred or is certain

to occur; or
(b) any changes to company affiliations.

2.21.3 Call Center Disclosure - Deleted, Not Applicable
2.22 _Extended Purchasing
2.22.1 MiDEAL Requirements

(a) The Contractor must ensure that all purchasers are MIDEAL Members before extending the
Conftract pricing.
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(b) The Contractor must submit quarterly reports of MIDEAL purchasing activities to DTMB-Purchasing
Operations.

{¢) To the extent that MiDEAL Members purchase Deliverable(s) under this Contract, the quantities of
Deliverable(s) purchased will be included in determining the appropriate rate wherever tiered pricing based on
guantity is provided.

(d) The Contractor must submit invoices to and receive payment from MIDEAL Members on a direct
and individual basis.

2.22.2 State Administrative Fee
The Contractor must collect an administrative fee on all sales transacted by MiDeal members only under this
Contract, and remit the fee within 30 days after the end of each quarter. The administrative fee equals 2
percent of the total quarterly sales reported.

The Contractor must pay the administrative fee by check payable to the State of Michigan. The Contractor
must identify the check as an "Administrative Fee" and include the following information with the payment: the
applicable Contract Number, the fotal guarterly sales by volume and dollar amount, and the guarter covered.

The Contractor must send the check fo the following address:

Department of Technology, Management and Budget
Financial Services — Cashier Unit

Lewis Cass Building

320 South Walnut St.

P.O. Bax 30681

Lansing, Mi 48909

2.22.3 State Employee Purchase Requirements - Deleted, Not Applicable

2.23 Laws

2.23.1 Governing Law
This Coniract is governed by, and construed according to, the substantive laws of the State of Michigan

without regard to any Michigan choice of law rules that would apply the substantive law of another jurisdiction
to the extent not inconsistent with or preempted by federal law.

2.23.2 Compliance with Laws .
The Contractor must comply with all applicable federal, state, and local laws and ordinances in providing the

Deliverable(s).

2.23,3 Jurisdiction
Any dispute arising from this Confract must be resolved in the State of Michigan. With respect to any claim
between the parties, the Contractor consents to venue in Ingham County, Michigan, and irrevocably waives
any objections to this venue that it may have, such as lack of personal jurisdiction or forum non conveniens.
The Contractor must appoint agents in the State of Michigan to receive service of process.

2.23.4 Nondiscrimination
In the performance of this Contract, the Contractor agrees not to discriminate against any employee or
applicant for employment, with respect to his or her hire, tenure, terms, conditions or privileges of employment,
or any matter directly or indirectly related to employment, because of race, color, religion, national origin,
ancestry, age, sex, height, weight, marital status, or physical or mental disability. The Contractor further
agrees that every subcontract entered into for the performance of this Contract will contain a provision
requiring non-discrimination in employment, as specified here, binding upon each Subcontractor. This
covenant is required under the Ellioft-Larsen Civil Rights Act, 1976 PA 453, MCL 37.2101, et seq., and the
Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, ef seq., and any breach of this provision
may be regarded as a material breach of this Contract.
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2.23.5. Unfair Labor Practices
Under 1980 PA 278, MCL 423.321, et seq., the State must not award a Contract or subcontract to an employer
whose name appears in the current register of employers failing to correct an unfair labor practice compiled
under MCL 423.322. This information is compiled by the United States National Labor Relations Board. A
Contractor of the State, in relation to this Contract, must not enter into a contract with a Subcontractor,
manufacturer, or supplier whose name appears in this register. Under MCL 423.324, the State may void any
Contract if, after award of this Contract, the name of the Contractor as an employer or the name of the
Subcontractor, manufacturer or supplier of the Contractor appears in the register.

2.23.6_Environmental Provision
For the purposes of this section, "Hazardous Materials” include asbestos, ACBMs, PCBs, petroleum products,
construction materiats including paint thinners, solvents, gasoline, oil, and any other material the manufacture,
use, treatment, storage, transportation or disposal of which is regulated by the federal, state, or local laws
governing the protection of the public health, natural resources, or the environment:

(a) The Coniractor must use, handle, store, dispose of, process, fransport, and transfer any Hazardous
Material according to all federa!, State, and local laws. The State must immediately advise the Contractor of
the presence of any known Hazardous Material at the work site. If the Contractor encounters material
reasonably believed to be Hazardous Material that may present a substantial danger, the Contractor must: (i)
immediately stop all affected work; (ii) nofify the State in accordance with Section 2.3.6, Notices; (iii) notify any
entities required by law; and (iv) take appropriate health and safety precautions.

(b) The State may issue a Stop Work Order if the material is a Hazardous Material that may present a
substantial danger and the Hazardous Material was not brought to the site by the Contractor, or does not
wholly or partially result from any violation by the Contractor of any laws covering the use, handiing, storage,
disposal of, processing, transport and transfer of Hazardous Materials. The State may remove the Hazardous
Material, render it harmless, or terminate the affected work for the State's convenience.

(c) If the Hazardous Material was brought fo the site by the Contractor, or wholly or partially results
from any violation by the Contractor of any laws covering the use, handling, storage, disposal of, processing,
transport and transfer of Hazardous Material, or from any other act or omission within the control of the
Contractor, the Contractor must bear its proportionate share of the delay and costs invoived in cleaning up the
site and removing and rendering harmless the Hazardous Material according fo applicabie laws.

2.23.7 Freedom of information ,
This Contract and all information submitted to the State by the Contractor is subject to the Michigan Freedom
of Information Act (FOIA), 1976 PA 442, MCL 15.231, et seq.

2.23.8 Workplace Safety and Discriminatory Harassment [Deleted, Not Applicable]

2.23.9 Prevailing Wage [Deleted, Not Applicable

2.23.10 Abusive Labor Practices
The Contractor may not furnish any Deliverable(s) that were produced fully or partially by forced labor, convict
labor, forced or indentured child labor, or indentured servitude.

“Eoreed or indentured child labor” means all work or service (1) exacted from any person under the age of 18
under the menace of any penalty for its nonperformance and for which the worker does not offer himself
voluntarily; or (2) performed by any person under the age of 18 under a contract the enforcement of which can
be accomplished by process or penalties.

2.24 (General Provisions

2.24.1 Bankruptcy and Insolvency
The State may, without prejudice to any other right or remedy, fully or partially terminate this Contract and, at

its option, take possession of the work-in-progress and finish the work-in-progress by whatever method the
State deems appropriate if:

(a) the Coniractor files for bankruptcy protection;

(b) an involuntary petition is filed against the Contractor and not dismissed within 30 days,
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(c) the Contractor becomes insolvent or a receiver is appointed due to the Contractor's insolvency;

(d) the Contractor makes a general assignment for the benefit of creditors; or ‘

(e) the Contractor or its affiliates are unable to provide reasonable assurances that the Centractor or its
affiliates can provide the Deliverable(s) under this Contract.

Contractor will place appropriate notices or labels on the work-in-progress to indicate ownership by the State.
To the extent reasonably possible, work-in-progress must be stored separately from other stock and marked
conspicuously with labels indicating State ownership.

2.24.2 Media Releases
News releases (including promotional literature and commercial advertisements) pertaining to the RFP and this
Contract or the project to which it relates will not be made without prior approval by the State, and only in
accordance with the instructions from the State.

2.24.3 Contract Distribution
DTMB-Purchasing Operations retains the sole right of Contract distribution to all State agencies and local units
of government unless other arrangements are authorized by DTMB-Purchasing Operations.

2.24.4 Permits
Contractor must obtain and pay any associated costs for all required governmental permits, licenses, and
approvals for the delivery, installation, and performance of this Contract.

2.24.5 Website Incorporation
The State is not bound by any content on the Contractor's website unless incorporated directly into this

Contract.

2.24.6 Future Bidding Preclusion [Deleted, Not Applicable]

2.24.7 Antitrust Assignment ,
The Contractor assigns to the State any claim for overcharges resulting from state or federal antitrust violations

to the extent that those violations concern materials or services supplied by third parties toward fulfillment of
this Contract.

2.24.8 Disaster Recovery
Contractor and the State recognize that the State provides essential services in times of natural or man-made
disasters. Therefore, except as mandated by federal disaster response requirements, Contractor personnel

dedicated to providing Deliverable(s) under this Contract will provide the State with priority.

2.24.9 Legal Effect
The State is not liable for costs incurred by the Contractor or for payment(s) under this Contract until the

Contractor is authorized to perform under Section 1.2.4, Ordering.

2.24.10 Entire Agreement
This Contract constitutes the entire agreement between the parties and supersedes all prior agreements,
whether written or oral, with respect to the subject matter. All attachments referenced in this Contract are
incorporated in their entirety and form part of this Contract.

2.24.11 Order of Precedence
Any inconsistency in the terms associated with this Contract will be resolved by giving precedence to the terms
in the following descending order:

(a) Mandatory sections (2.1.1, Contract Term, 2.24.9, Legal Effect, 2.2.2, Payment Deadlines, 2.14,
\nsurance, 2.15, Indemnification, 2.16, Termination, 2.23, Govemning Law, 2.15.7, Limitation of Liability),

(b) The most recent Statement of Work related to this Contract;

(c) All sections from Article 2 - Terms and Conditions, not listed in subsection (a);

(d) Any attachment or exhibit to this Contract document(s);

(e) Any Purchase Order, Direct Voucher, or Procurement Card Order issued under this Contract; and

(f) Contracior Responses contained in any of the RFP documents.
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224,12 Headings
The captions and section headings used in this Contract are for convenience only and may not be used to
interpret the scope and intent of this Contract.

2.24.13 Form, Function and Utility - Deleted, Not Applicahle
2.24.14 Reformation and Severability

Each provision of this Contract is severable from all other provisions of this Contract. If any provision of this
Coniract is held unenforceable, then this Contract will be modified to reflect the parties' original inteni. All
remaining provisions of this Contract remain in full force and effect.

2.24.15 Approval
Unless otherwise provided in this Contract, approval(s) must be in writing and must not be unreasonably
withheld or delayed.

2.24.16 No Waiver of Default
Failure by a party to insist upon strict adherence to any term of this Confract does not waive that party's right to
later insist upon strict adherence to that term, or any other term, of this Contract.

2.24.17 Survival
The provisions of this Contract that impose continuing obligations, including warranties, indemnification, and
confidentiality, will survive the expiration or termination of this Contract.
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Attachment A, Price Proposal

liem Est. 3 Unit | Description Unit Price Tetal pricing

No. year of for 3 years
usage Issue

1. 700 Ea Repairs, Maintenance & Certification of $985.00 $689,500.00

Breath Alcohol Detecting Devices,
maintenance of the detecting devices per
the specifications.

2. 210,000 | Ea Mouthpiece #1, Guth “Ultrap” per the *) $.31 $65,100.00
specifications.

3. 210,000 | Ea Mouthpiece #2, RepCo "Ultrap" per the Discontinued
specifications

4. 276,000 | Ea Evidence Tickets per the specifications ") $.21 $57,960.00

5. 300 Ea BAC Datamaster Instrument DMT with dry | $6,890.00 $2,067,000.00
gas option and printer.

6. 3,600 Hrs Person to assist with “Operator” Training $55.00 $198,000.00

Total Bid Amount: $3,077,560.00

@) Per order discounts on mouthpiece #1 Guth “Ultrap” For quantity of 200, price is $.31 each; qty of 400
price is $.28 each, gty. of 1000 price is $.26 each

) Per order discounts on Evidence Tickets: For quantity of 200, price is $.21 each, gty of 400 price is
$.20 each, gty. of 1000 price is $.19 each

Lead Time for Delivery: 45 days ARO, DataMaster DMT instruments only. Remaining items ship within 1-5
business days. All items FOB Destination.

All bids must be F.Q.B. Destination with transportation charged prepaid on the order. Other F.O.B. terms will
not be accepted. Contractor meets said requirements as provided above, without exception.
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Attachment B
Sample Invoice
invoice from and remit to: Ihvoice No. 58574  Page
National Patent Analytical Systems, Inc. Invoice Date 7/19/11
Po Box 1435, 2090 Hamington Mem. Rd. Cust. No. MI2073W
Mansfield, Ohio 44901 Selea 0rd Ko \ .
H9-526-6727 RMA Mo, Your PO Mo:  Kalamazoo Colunty Sherff's
Fob Mfd
Shipped Via FedEx
Terms Net 30 Days
Sold To: Shipped To:
Michigan State Police Kalamazoo Coiunty Sherlff's Office
Traffic Safety Diviston Syt-Doraid Ester
1500 Lamont Street
PO Box 30634 Kalamazoo Ml 49048
Lansing Mi 48913
Qty Ship_ [Qty B/O[ U/M § Part Mo [Description [Date Ship | Price Ea_| Extension |

Please cite invoice No. on Paymant

Total This Invoice

166.47

Attachment C — Organizational Chart
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STATE OF MICHIGAN
ENTERPRISE PROCUREMENT

Michigan State Police
7450 Harrig Drive, Dimondale, M 48821
P. O, Box 30634, Lansing, Ml 48909

NOTICE OF CONTRACT

NOTICE OF CONTRACT NO. 180000000709
between

THE STATE OF MICHIGAN

and

| Sgt. Gina Gettsl MSP
517-745-1771

Intoximeters, Inc,
2081 Craig Road

@

g St. Louls, MO 63146 ! GettelG@michigan gov

3@ Fhit Simmons | Paula Hurst Thomas MSP
% 314-428-4000 517-284-3305

© | HurstP3@michigan.gov

bids@intox.com

Cv0651002

CONTRACT SUMMARY

DESCRIPTION: Data Master Transportable (DMT) Breath Testers Maintenance reement
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R A AL, Al Pl Twa.o One;Y;ér ] ey e
08/01/2018 08/31/2021 _ 08/31/2021 _
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Mouthpieces will be delivered within three business days

following reguest from end user
. e

$1,265,400.00




CONTRACT NG. 180400000738

FOR THE CONTRACTOR:

intoximeters, Inc,
Company Name

\

Authorized Agent Signature

Christopher H. Daiton
Authorized Agent (Printor Type)

6/1/18

Date

FOR THE STATE:

Tl

Signature

Rabine Pt Thous, Duser

Name & Title
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Agency
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STATE OF MICHIGAN

Centract No. 180000000709
Data Master Transpartable {DMT) Breath Testers Maintenance Agreement

SCHEDULE A
STATEMENT OF WORK
CONTRACT ACTIVITIES

This schedule identifies the reguirements of this Contracl, The State reserves the right 1o modify Goniract
reguiremants to meet the future needs of the Stale of Michigan.

BACKGROUND

This Contract is for an annual maintenance agreement for the State of Michigan's approximately 215 Blood
Alcohol Content (BAC) Data Master Transportable (DMT) Breath Testers. This maintenance agreement will
include certification of equipment every 120 days, repairs as needed, expert court testimony, software
updates, training, and the purchase of replacement mouthpieces.

SCOPE

Contractor wiil be required to provide preventative maintenance checks every 120 days for each DMT
instrument owned by MSP, and complete calloration and repair services as neaded. Contracior wilt also ba
required to provide software updates and patches at no cost to the State and must provide tralning after
each software upgrade, patch, enhancement or update, and purchase replacement mouthpieces.

REQUIREMENTS

1. General Requirements
Coniractor must provide the foliowing Deliverable(s}:

Maintenance Program

A Maintenance Program is required to cover each DMT insttument owned by MSP. MSP currently owns
approximately 215 DMT instruments, but the number Is subject to change.

The Maintenance Program includes the following components:

1. 120-Day Service - Requires that each instrument be inspectad every 120 days (maximum) as a
form of preventative maintenance, in order o keep ail instruments operating properly. When lhe
120-Day Service Is performed on an Instrument, all work shall be completed within one business
day after initiation of the 120-Day Service. Tasks that must be performed include, bul are not
linited to:

A, Certification of accuracy In accordance with existing statutes and administrative rules relating
to bloodfsreath alcohol testing. This shall be accomplished by using a 0.040, 0.080, and 0.200
wet bath. The Contractor shalf provide all solutions required to perform these lests, An
independent taboratory report shall be submiited to the MSP Program Manager to verlly that
each batch of solutions is acceptable.

a. Callbrate the instrument if nesded.
b, Chick for interfering substances such as acetone, radio, ete,

Revised 5/03/2016




¢. Check internal standard.

d. Perform a diagnostic check on the instrument.

e, Check and clean printer (lubricaie if nesded). Replace ink Jet cartridge, ribbon, and any
other accessories associated with the printer, if necessary.

f, Clean instrument and accessories as needed, including the fan.

g. Check breath tube and replace, if needed,

h. Perform routine maintenance in order to keep all State of Michigan owned simulators
operational. State Police will verify that all slimuiators are kept in proper working condition
prior to establishiment of this Conlract,

I, Certification of compiiance with Stale Police guidelines, procedures, policles, and officlal
orders.

j. After the above tasks have been completed on an instrument as part of the

120-Day Sarvice, the Contractor shalf guaraniee the accuracy and precision of the
Instrument at the location whare the instrument will be used.

The State reserves the right to modify this list as needed.

2. General Service Work - Requires the Contractor to perform on-site service as necessary fo keep
the Instruments fully opsrational, If an instrument breaks down/is not operating property, the
Contractor has two business days after notification by the user to have the Instrument operational
or have an operational instrument at that location. This shalt be accompiished by doing one of the
following:

a. Service personnel can visit the location and fix the instrument on-site.

b, If service personnel arrive to make repairs and discover the Instrument cannot be
repaired on-site, service personnel may leave a temporary replacernent instrument
{loaner) to be used while the other insfrument is being repairad.

c. If service personnel arrive to make repairs and discovers that the instrument cannot be
repaired on-site and the service personnel does not have a replacement available, the
service personnel will tefephone the manufacturer and arrange fo have a loaner shipped
to the user overnight. This musl be at no cost to the user or MSP.

4. If the Contractor believes an instrumant cannot be repaired, the Contractor will notify
the Program Manager via telephone cail or email within 48 hours and the State will be
responsible to obtain a replacement instrument,

e. After any General Service Work has been completed on an instrument, the Contractor
shait guarantee the accuracy and precision of the instrument at the location where the
instrument will be used by completing a 120-day service check,

f. All service work that is required as a result of Instrument abuse or negligence will be
provided at the current hourly technician rate of $80/ hr.

g. i the Contractor determines repalrs are required due to abuse/negligence, the State
must have an opporiunity to review the instrument and clrcumstances surrounding the
reguired repalr. 1f the State agrees that the repair is required due to ahuse/negligence,
the Contractor must subrmit for approval a written estimate io include number of hours
headed to complete the repalr and any parts that may be required. The State will review
the aslimate and provide the Contractor with wriiten approval to proceed.

The Contractor shall agree to have an adequate number of replacement units avaltable in order to comply
with the requirements described above. The Contracter is responaible for maintalning the official
maintenance record for each instrument, Upon completion of any Maintenance Program work, that work
shall be recorded by the Contractor at the location and on forms provided by MSP. Coples of all
malntenance recards shall be provided to the State immedialely upon request, The forms provided by MSP
shall include, but not be limited to, the following:

coow
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SeralModet number of the instrument being serviced;

Location of the Instrument being serviced,

Date of service performed; and

Type of service performed, including explanation of the parts replaced.




All Maintenance Program work, as well as certification of the instruments, shall be performed by faciory
trained and authorized personnel, MSP reserves the right to disapprove any service personnel if there is just
cause to do so.

Contractor must have a service licket system for storing and retrieving electronic service records, including
services performed and parts used,

Contractor must be able to provide a complete history of calibration and service records for each insirument
for all work performed during the contract.

Gontractor must have the abiiity (o develop modifications lo the DMT software that the State may request
and 1o updale field instruments wilh the modified software.

3. Expert Coutt Testimony

a) The Contractor shall agree to provide expert court testimony in order.to guarantee ihat the
maintenance and service performed on any instrument has been performed properly and in a
timely manner. Some Courts and defense atlomeys wil stipulate to allow the documents of the
service representatives work o be admitted in trlal. However, if the defense or Court does not
agree, the Contracior will be required to have fhe service representative or the Confractor's
keeper of records employed by the Contractor tesfify at the Contractor's expense and such
expense must be included in the Contractor's bid price and is not saparately reimbursable.
Mistorlcally this averages 10 days per year. This number ls an estimate only and Is subject to
change. The State has no conirel over when or If defense attorneys or the Court will stipulate
to the service records In fieu of testimony. The Contractor will not be responsible for any Court
testimony outside the scope of the service workimainienance being performed under this
Contract.

b) Court testlmony required within the scope of this Contract, in excess of 30 days per year, will be
reimbursed by the State at the current techniclan rate (presently $80.00 per hour). Gontractor's
out-of-pocket expenses are not separately reimbursable by the State unless, ona case-by-case
basls for unusual expenses, the State has agreed in advance and in wiifing to reimburse
Contractor for the expense at the Sfate’s current travel reimbursement rates. See
www.michigan.gov/dtmb for current rates. )

o) Court testimony required outside the scope of this Contract will be reimbursed by the State at
the current technician rate (presently $30.00 per hour). Contractor’s out-of-pocket expenses
are not ssparately relmbursable by the State unless, on a case-by-case basls for unusual
expenses, the State has agreed in advance and in writing to reimburse Contractor for the
expense at the State's current travel reimbursement rates. See wwwy.michigan.gov/dtmb for
current rates.

4, Mouthpieces
Contractor shall be required to keep an adequate number of mouthpiaces, that fit the
DMT Instrument, in stock 1o provida to any DMT location end user that requires
replacement mouthpieces. Upon request from a DMT location ond user, the Confracior
will provide approximately 200 replacement mouthpleces within three business days
from the date of the request.

5, Software Updates.
Softwars updates and patches will be provided at no cost to the State, if custom software is
requested, Contractor will provide a written quote and shail not proceed with the custom
software unfil written confirmation is recelved from the Staie,

1.1. Resetved
1.2. Tralning
Contractor must provide DMT Technician Training to staff identified by MSP. The Contractor must pravide

training materlals at no cost to MSP. The location of the training will be mutually agreed upon between the
State and the Confracior,
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1.3 Research and Development

Contractor must have an aceradited 150 17025 calibration laboratory with accreditation provided by a body
recagnized under the ILAC Mutual Recognition Arrangement. This is required io provide the measurament
traceabllity neaded lo be added to the program should MGP seek program accrediiation.

2. Acceptance

2.1. Acceptance, nspection and Testing

The State will use the acceptance process definad in Section 16, Acceptance, of the Standard Contract
Terms,

2.2, Reserved

3, Staffing

3.1. Contractor Representative

The Contractor must appoint one Contracior Representative specifically assigned to State of Michigan
accounts, that will respond to Stale inquiries regarding the Contract Activities, answering guestions related
to ordering and defivery, etc. (the "Gontractor Representative™),

Coniracior Representative
Dan Dunsworth

Email: ddunaworth@intox.com
Telephone: 800-451-8639 ext. 709

The Conlractor must nolify the Contract Administrator at least 14 calendar days before removing or
assigning a new Contractor Representative.

3.2, Customer Service Toll-Free Number

The Contractor must provide a Custorner Service telephone number where one or more knowledgeable
individual(s) specifically assigned to State of Michigan accounts wiil respond to State agency inguiries
prompily between the hours of 9;00 am to 5:00 pm, Monday through Friday, EST.

Cusiomer Servicg Number:
Telephone: B00-451-8638
Gustomer Service Representative: Shannon Heidbreder

3.3. Technical Support, Repairs and Maintenance

The Contractor must specliy its number for the State to malke contact with the Gontracter for technical
support, repairs and malntenance, The Contractor must be available for calls and service during the hours of
9:00 am to 5:00 pm, Monday through Friday, EST.

Technical Suppodt.
Telephone: 800-451-8638

Website:  httpsi/fwww.intox.com/contact!
Seif Service Trouble Shooting/Frequently Asked Questions: hitps:/Mvw.intox.com/ufag-category/general/

When providing fechnicat support, the service representative must resolve the caller's issue within 48 hours.
# ths caller's lssus cannot be resolved within 48 hours, on-sife service must be scheduled. The on-site
service must be performed within two business days of the time the lssue was scheduled for service,

3.4. Work Hours

The Contractor must provide Contract Activities during the Stale’s normal working hours Monday — Friday,
7:00 a.m. to 8:00 p.m. EST, and possible night and weekand hours depending on the requirements of the
project.

3,5. Key Personnel

The Contractor must appoint a minimum of three certified DMT Service Technlcians that will be directly
responsible for (he day-to-day operations of the Contract (“Key Personnel”), The DMT Service Technicians
raust be approved by the State, in writing, prior la beginning work. Key Parsonnel must be specifically
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assigned {o the State account, be knowledgsable of the contracluat requirements, and respond fo Stale
inguires within 48 hours, If the State determines the number of DMT Service Technlcians assigned by the
Coniracior Is Inadequate, the State reserves the right to require the Conlractor to add additional DMT
Servise Technicians.

The State has the right fo recommeand and approve In writing the initiat asslgnment, as well as any proposed
reassignment or replacement, of any Key Personnel. Before assigning an individuat to any Key Personneal
position, Contractor will notify the State of the proposed assignment, introduce the individual to the State’s
Projact Manager, and provide the State with a resume and any other information about the individuai
reascnably requested by the State. The State reserves the right to interview the individual before granting
written approval. In ihe event the State finds a proposed Individual unacceptable, the State wilt provide a
written explanation including reasonable detail outlining the reasons for the rejection. The State may require
& 30-calendar day fraining period for replacement persannel,

Conlraclor will not remove any Key Parsonnel from their assigned roles on this Contract without the prior
writien consent of the State. The Contractor's remavat of Key Parsonnal without the prior wiitten consent of
the Staie is an unauthorized removal (“Unauthotized Removal"). An Unautharlzed Removal does not
include replacing Key Personnel for reasons beyond the reasonabie contral of Conlractor, including iliness,
disability, leave of absence, personal emergency circumslances, resignation, or for cause termination of the
Key Personnel's employment. Any Unauthorized Removal may be considered by the Stale lo be a materiai
breach of this Contract, in respect of which the State may elect fo ferminate this Contract for cause under
Termination for Cause in the Standard Terms. It s further acknowledged that an Unauthorized Removal will
Interfers with tha timely and proper cornpletion of this Coniract, to the loss and damage of the State, and
that it would be impracticable and extremely difficult to fix the actual damage sustained by the State as a
result of any Unauthorized Removal.

The Contractor must Identify the Key Personnel, Indlcate where they will be physically lacated, describe the
functions they will perform, and provide current chronoclogical résumeés.

3.6, Reserved

3.7, Disclosure of Subcontractors
Contractor wilt provide to the Program Manager the names and coniact information for DMT Sarvica
Technicians within 30 days of Contract execution.

3.8. Security

The Coniractor will be subject the following security procedures: All personnel accessing criminat justice
information systems or facilities are required to pass a fingerprint-based background check. Any criminal
convictions may resuit In the vendor being refused access o the facility.

Contractor's staff may be required to make deliverles fo or enter State facilities. Contractor will comply with
security measuras required at each facility, including wearing of Siate issued identification badges, If
required.

4, Pricing
4.1 Price Term
Pricing is firm for the initial three years of the Contract.

4.2 Price Changes

AdJustments wiil be based on ehanges in aclual Confractor costs. Any request must be supported by written
avidence documenting the change In costs. The State may consider seurces, such as the Consumer Price
index; Producer Price Index; other pricing indlces as needed; economie and industry data; manufacturer or
supplier latters noting the Increase In pricing; and any other data the State deems relevant.

Foliowing the presentation of supporting documantation, both parties will have 30 days to review the
Information and prepare a writien response. 1f the review raveals no need for modifications, pricing wil
remain unchanged unless mutually agreed to by the parties. If the review reveals that changes are needed,
both parties will negotiate such changes, for no longer than 30 days, unless extended by mutual agreement.
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The Contractor remains responsible for Cantract Activities at the current price for all ordsrs raceived before
the mutual execution of a Change Notice indicating the stari date of the new Pricing Perlad.

5. Project Management

5.1. Project Plan

The Gontractor will carry out this project under the direction and control of the Program Manager. Within 30
days of Contract execution the awarded Contracior wiil provide io the Program Manager the proposed
Project Plan. The Projeat Plan should identify iterns inctuding, but not imited to, names of proposed DMT
Service Technicians, their proposed territory, proposed schedule for all 120-day inspestions, and the names
of any other subcontractors to be uillized In parformancs of this contract. The Project Plan must alse Include
a plan for sharing of information regarding 120-day maintenance or repalr records for purposes of the
Freedom of Information Act (FOIA).

§.2. Meetings
The Contractor must attend the following meetings:

Kick-off meeting within 30 calendar days of the Contract Effective Date. Mesting date, tirne and
locatlon o be mutually agreed upon befween the State and the Contractor.

The Stale may requast other meetings, as il deems appropriate,

5.3. Reporting
The Contractor must submit to the Program Manager, via emall or US mail, the following written reports:

Monithly report of all repairs and service for each instrument.

An independent laboratory repoti to verify that each baich of solutions meets the 0.040, 0.080, and
0.200 wel bath solution requirerment.

The State may request other reports as [t deems appropriate,

5.4 Resarved

6. Qrdering

6.1. Authorizing Document

The appropriate authorizing document for the Contract will be a yearly Purchase Order. The Contractor is
not authorized to begln perforimance untll receipt of a Purchase Order.

6.2 Reserved

7. Inveice and Payment

7.1. Invoice Reguirements

All invoices submitted to the State must include: (a) date; (b} purchase order, (c} quantily; (d) description of
the Contract Activities; () unlt price; (f) shipping cost (if any); and (g) total price. Overtime, holiday pay, and
{ravel expenses will not be paid.

7.2. Payment Methods
* The State will make payment jor Coniract Activities via Eiectronic Funds Transfer (EFT).

7.3. Reserved

8. Reserved
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STATE OF MICHIGAN

Contract No. 180000000709

Data Master Transporiabie (DMT) Breath Testers Maintenance Agresment

SCHEDULE B
PRICING MATRIX

1. Price proposal Includes all costs, including but not limitad to, parts, labor, travel, any one-time or
set-up charges, fees, and potential costs that Contractor may charge the State {e.g., shipping and
handiing, per piece priging, and palletizing).

2, By submitting its proposal, the Coniractor certifles that the prices were arrived at independently,
and without consuitation, communication, or agreement with any other Confractor.

ltem Description Unit of Estimated Unit Cost Extended Cost
Number Measure Three Year
Usage
1 Maintenance Program Per DMT
Device (to include all costs
associated with 120-Day Service, Each 760* $1,665.00 $1,265,400.00

General Service Work, Expert
Court Testimony,
Softwars/Hardware Updates, and
Mouthpieces) per altached
specifications

ESTIMATED THREE YEAR CONTRACT PRICE

$1,265,400.00

“This number is an estimate only and is subject to change. The Contractor will anly bill for instruments in
use during each confract year.
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STATE OF MICHIGAN

STANDARD CONTRACT TERMS

This STANDARD CONTRACT (“Contract®} is agreed (o between the State of Michigan (the "State™) and
intoximeters, Inc. (*Contractor’}, a Missourl Corporation. This Contract is effective on September 1, 2018
{"Effective Date"), and unless terminated, expires on August 31, 2021,

This Contract may be renawed for up to two additional one-year period{s}. Renewal is at the sole discretion
of the State and will automatlcally extend the Term of this Contract. The State will document its exerclse of
renewal options via Cortract Change Notice,

The pariies agree as follows: -

1, Duties of Contractor. Coniractor must perform the services and provide the deliverables described in
Schedule A — Statement of Work {the "Confract Activities”}. An cbligation to provide delivery of any
commadily Is considered a service and is a Contract Activity.

Contractor must furnish all labor, equipment, materials, and supplies necessary for the parformance of
the Contract Activities, and meet operational standards, unless otherwise spaclfisd In Schedule A.

Contractor must: (2) perform the Contract Activities in a timely, professional, safe, and workmanlike
manner consistent with standards in the trade, profession, or industry; {b) mest or exceed the
performance and aperational standards, and specifications of the Contract; (¢) provide all Contract
Activitles In good quality, with no matstial defects; (d) not interfere with the State's operations; (e} obtain
and maintain ali necessary licenses, permits or olher authorizations necessary for the periormance of the
Contract; (f) cooperate with the State, including the State's quality assurance personnel, and any third
party to achieve the objsctives of the Conlract; (g) retum to the State any State-furnished equipment or
other resources in the same condition as when provided when no longer required for the Contract; (h) not
make any medla releases without prior written autharlzatlon from the State; (i} assign fo the State any
claims resulting from state or federal aniltrust violations to the extent that those violatfons concem
materials of services supplied by third parties toward fulfilment of the Contract; {j) comply with all Stale
physical and IT security policies and standards which will be made available upon request; and (k) provide
the State priority in performance of the Conlract except as mandated by federal disaster response
requirements, Any breach under this paragraph is considered a material braach.

Contractor must also be clearly identifiable while on State property by wearing identification issued by the
State, and clearly identlfy themselves whenever making contact with the State.

2. Notices. Al notices and other communications required or permitied under this Gontract must be in
writing and will be considered given and received: (a) when verified by writien receipt if sent by courler;
(b} when actually received If sent by mail without verification of receipt: or (¢} when verified by automated
receipt or elactronic togs if sent by facsimile or ematl,

if to State: If to Contractor;

Paula Hurst Thomas, Buyer Phil Simmons

Michigan State Police, Purchasing 208% Craig Road

7150 Hairis Drive Saint Louts, MO 63146
Dimondate, M| 48821 Email: bids@intox.com
Email: HursiP3@michigan.gov Phone: 314-428-4000

Phope; 517-284-3305 '

3, Contract Administrator. The Confract Administralor for each pary is the only person authorized to
modlfy any terms of this Contract, and approve and execule any change under this Confract (each &
"Contract Administrator):
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Slate:

Paula Hurst Thomas, Buyer
Michigan Stale Paolice, Purchasing
7150 Harris Drlve

Dimondale, Mi 48821

Email: HurstP3@michigan.gov
Phone: 617-284-3305

Coniractor:
Christopher H, Dalton
2081 Craig Road

Salnt Louis, MO 63146
Emall bids@intox.com
Phone: 314-428-4000

4, Program Manager, The Program Manager for each party will monitor and coordinate the day-lo~-day

activilies of the Caontract {sach a "Program Manage:™);
State: Contractor:
Sgt. Gina Gettal Dan Dunswoith
Michigan State Police, Training Divislon 2081 Craig Road
7426 N. Canal Road Saint Louis, MO 63146
Lansing, Mt 48913 Email: bids@intox.com
Email: GettelG@michigan.gov Phone: 314-429-4000
Phone: $17-745-1771 .

5. Petformance Guarantee. Contractor must at all times have financial resources sufficient, in the opinion
of the State, lo ensure performance of the Contract and must provide proof upon request. The State may
require a performance bond (as specified in Schedule A) if, in the opinion of the State, it will ensure
performance of the Contract.

8. Insurance Requirements. Contractor must maintain the insurances identified below and is responsible

for all deductibles. All required Insurance must; {a) profect the State from claims that may arlse out of,
are alleged io arise out of, or result from Contractor's or a subcontractor's performance; {b} be primary
anhd non-contributing to any comparabie llability insurance {Including self-ihsurance) carried by the State;
and {c} be provided by a company with an A.M. Best rating of A" or belter, and a financial size of Vil or
beiter.

ST Reguired Gimits TR “Additional Requirgments
Commercial General Liabiiity Insurance

Minimal Limits:

$1,000,000 Each Occurrence Limit
$1,000,000 Personal & Advertising Injury Limit
$2,000,000 General Aggregate Limit
$2,000,000 Preducts/Complsted Operalions

Deductible Maximum:
$50,000 Each Occurrence

Coniracior must have thair policy endorsed
to add "the State of Michigan, ks
departments, divislons, agencies, offices,
comimissions, officers, employees, and
agents” as additional insureds using
endorsement CG 20 10 11 85, or both CG
2010 07 04 and CG 2037 07 0,

Automobile Liability Insurance

Minimal Limits:
$1,000,000 Per Occurrence

Contractor must have their policy: (1)
endorsed {0 add “the State of Michigan, its
departments, divisions, agencies, offices,
commissions, officers, employess, and
agents” as additional Insureds; and (2)
include Hired and Non-Owned Autormobile
coverage.

Workars' Compensa

tion Insurance

Minimal Limits:
Coverage according to applicable laws governing
work _activities.

Walver of subrogation, except where walver
is prohibited by law,

Employers Liabilily Insurance

Mipirnal Limits:

$500,000 Each Accident

$500,000 Each Employee by Discase
500,000 Aggregate Disease.
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8.

10.

11.

12,

13.

14,

If any of the required policies provide claims-macdle coverage, the Coniractor must: {a) provide coverage
with a retroactive date before the effective dale of the coniract or the beginning of Contract Activities; {b)
maintain coverage and provide evidence of coverage for al least three (3) years after completian of the
Gontract Activities; and {c) if coverage is canceled of not renewed, and ot replaced with ancther clalms-
made policy form with @ relroactive date prior fo the contract effoctive date, Contracter must purchase
axtended reporting soverage for a minimum of three (3) years after completion of work.

Conlractor must; {a) provide insurance ceriificates to the Confract Administraior, containlng the
agreement or purchase order number, at Contract formation and within 20 calandar days of the expiration
date of the applicable policies; (b) require that subconiractors maintain the reguired Insurances contained
in this Section: (c) notify the Contract Administralor within & business days if any insurance is cancelled,
and (d} walve all rights against the Stale for damages covered by insurance. Fallure fo maintain the
required insurance doas not limit this waiver.

This Section is not intended to and Is not be construed in any manner as waiving, restricting or imiting
the liability of either party for any obligations under this Contract (Inciuding any provislons hereof requiring
Contractor to indemnify, defend and hold harmiess the Stata).

Ressrved
Raserved

Independent Contractor. Contractor Is an independent contractor and assumes alf rights, obligations
and liabitities set forth in this Contract, Contractor, its employees, and agenis wili not be conskdered
employees of the Stale. No partnership or jolnt venture relaiionship is created by virtue of this Contract.
Contracior, and not the State, s responsible for the payment of wages, benefits and taxes of Contractor's
employees and any subcontractors. Prior performance does not modify Contraclor's status as an
independent cotvractor.

Subcontracting. Contractor may not delegate any of its obligations under the Confract without the prior
written approvai of the Staie. Contractor must notify the State at feast 90 calendar days before the
proposed delegation, and provide the State any information it requests to determine whether the
delegation is in its best Interest. 1f epproved, Contractor must: {a) be the sole point of contact regarding
all contractual matters, Including payment and charges for ail Contract Activities; {h) make all payments
to the subcontractor; and (e) incorporale the terms and conditions conlained in ihis Contract in any
subeontract with & subcontractor. Coniractor remains responsible for the completion of the Contracl
Activities, compliance with the terms of this Contract, and the acts and omissions of the subcontractor.
The State, in its sole discretion, may tequire the replacement of any subcontractor.

Staffing. The State's Contract Adminisirator may require Contractor to remove or reassign personnel by
providing a notice io Contracior,

Background Checks. tpon request, Contractor must psrform packground checks on all employees and
subcontractors and its employees prior to thelr assignment. The scope Is at the discretion of the State
and documentation must be provided as requested. Contractor Is responsible for alt costs assoclated
with the requested background checks. The State, in its sole discration, may also perform background
checks.

Assignment, Contractor may not assign this Contract to any other party wilthout the prior approval of the
State. Upon notice to Contractor, the Stats, in its sole discretion, may assign in whoe or In patt, its rights
or responsibilities under this Confract ic any other party. If the State delermines that a novation of the
Coniract to a lhird party is necessary, Contractor will agree to the novation and provide all necessary
documentation and signalures,

Change of Gontrol, Contractor will notify, at leasi 90 calendar days before the effective date, the State
of a change in Contractor's organizational structure or ownetship, Forpurposes of this Contract, a change
in control means any of the following: (a) a sale of more than 50% of Contracior’s stock; (b} & sale of
subsiantially all of Contractor's assets; (¢} a change in a majority of Contractor's board members; (d)
consummatlon of a merger or consolidation of Gontractor with any other entity; (¢) a change in ownership
through a transaction or seflss of transactions; (f) or the hoard {or the stockholders) approves a plan of
complete Hquidation. A change of control does not Include any consolidation or merger effected
exclusivaly to change the domicile of Contractor, or any transaction or seties of transactions principally
for bona fide equity financing purposes.
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18

16.

17.

18.

19.

20,

in the avent of a change of control, Contractor must require the successor to assume this Contract and
all of its obligations under this Contract.

Ordering. Contractor Is not authorized to begin performance untll recaipi of authorization as Identifled in
Schedules A.

Acceptance. Conlract Activities are subject 1o Inspection and testing by the State within 30 calendar
days of the State's receipt of lhem ("State Review Period”), unless otherwise provided in Schedule A, If
the Contract Acivitiss are hot fully accepted by the State, the Stale will notify Contracior by the end of
the State Review Period that either: {a) the Coniract Activities are accepted, but noted deficiencies must
be correctad; or {b) the Contract Activities are rejected. If the Stete finds material deficiencies, it may: 0
reject the Contract Activities without performing any further Inspactions; (i} demand performance at no
additional cost; of {iif) terminate this Contract in accordance with Section 23, Termination for Cause.

Within 10 business days from the date of Contractor's racelpt of notification of acceptance with
deficJencies or rejection of any Contract Activities, Contractor must cure, at no additional cost, the
deficiency and deliver unequivecally acceptable Contract Activities to the Stale. If acceptance with
deficiencles or rejection of the Contract Activiies impacts the confent or delivery of other non-compleled
Contract Activities, the parties’ respective Program Managers must determine an agreed o number of
days for re-submission that minimizes the overall impact to the Contract. However, nothing herein affects,
alters, or relievas Contractor of its obligations to correct deficlencles In accordance with the lime response
standards set forih i this Contract,

¥ Contractor is unable or refuses io correct the deficiency within the time response standards set forth In
this Coniract, the State may cancel the order in whole or in part. The State, or a third party identified by
the State, may perform the Contract Activities and recover the differsnce batween ihs cost to curs and
the Contract price plus an additional 10% adminlsirative fee.

Delivery. Conlractor must deliver all Conlract Acfivities F,0.8. destination, within the State premises with
transportation and handling charges pald by Contractor, unless otherwise specified in Schedule A, All
containers and packaging becomas the Stale's exclusive property upon acceptance.

Risk of Loss and Title. Unti final acceplance, title and risk of loss or damage to Confract Aclivities
remains with Conlracior, Coniractor is responsible for filing, processing, and collecting all damage claims,
The State will record and report to Contractor any evidence of visible damage. If the Stais rejects the
Gontract Activities, Contractor must remove them from the premises within 10 calendar days after
notification of rejection. The risk of joss of rejected or non-conforming Contract Activities remains with
Contractor. Reiected Confract Activities not removed by Contractor within 10 calendar days will be
deemed abandoned by Contractor, and the State will have the right 1o dispose of it as its own property.
Contractor must reimburse the State for costs and expenses incurred in storing or effecting removat or
disposition of rejected Contract Activities,

Warranty Period. The warranty period, If applicable, for Contract Aciivities Is a fixed pericd commencing
on the date spedified in Schedule A. )f the Contract Activities do not function as warranted during the
warranty period the State may return such non-conforming Confract Activilies to the Contractor for a full
rafund.

Terms of Payment. Invoices mus!t conform lo the requirements communicated from time-to-time by the
State. All undisputsd amounts are payable within 45 days of the State's receipt. Gonftractor may only
charge for Contract Activities performed as specified in Schedule A. Invoices must include an itemized
statement of all charges. The State is exempt from State sales tax for direct purchases and may be
exerapt from federal excise tax, if Services purchased under this Agreement are for the Slate's excluslve
use. Notwithstanding the foregoing, all prices are inclusive of taxes, and Contractor is responsible for all
sales, use and excise taxes, and any other similar taxes, dutles and charges of any kind imposed by any
federal, state, or local governmental entity on any amounts payable by the State under this Contract.

The State has the right to withhold payment of any disputed amounts unfll the parties agree as to the
validity of the disputed amount. The State will notify Contractor of any dispute within a reasonable time,
Payment by the State will not constitute & walver of any rights as to Contractor's contlnuing abligations,
Including claims for deficiencies or substandard Contract Activities, Contractor's acceptance of final
payment by the State consfitutes a waiver of all claims by Contractor against the State for payment under
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22,

23,

24,

235.

this Contract, other than those claims previously filed In wrifing on & #imsly basis and stiff disputed.

The State witt enly dishurse payments under this Contracl through Electronic Funds Transfer (EFT).
Contractor must register with the State at http:/fwww.michigan.gov/SIGMA.VES to receive electronic fund
transfer payments. if Contractor does not register, the Stale Is not liable for failure to provide paymant.
Without prejudice to any other right or semedy It may have, the State reserves the right to set off at any
time any amount then due and owing to it by Conlractor againsl any amount payable by the State fo
Contractor under this Contract,

Reserved

Stop Work Order. The State may suspend any or all activities under the Contract at any time. Tha State
will provide Contractor a written stop work order detalling the suspansion. Coniractor must comply with
the stop work order upon recelpt, Within 90 calendar days, or any longer period agread to by Confraclor,
ihe State will either: (a} issue a notice autharizing Contractor to resume work, or (b) terminate the Contract
or purchase order. The State will not pay for Contract Activities, Contractor’s lost profits, or any additional
compensation during a stop work period.

Termination for Cause. The State may terminate this Contract for cause, in whole or in part, if
Contractor, as 'determined by the State: {a} endangers the value, integrity, or securily of any location,
data, or personnel; (b) becomes insolvent, petitions for bankruptey court proceedings, or has an
involuntary bankruptey proceeding filed against it by any creditor; (¢) engages in any conduct that may
axpose the State to ifability; (d) breaches any of its material duties or obligations; or (e) fails to cure a
breach within the lime stated in a notice of breach. Any reference to specific breaches being material
preaches within this Contract will not be construed to mean that other breaches are not material.

Ifihe State terminates this Contracl under this Saection, the Siate will issue a termination notice specifying
whether Confractor musk: (a) cease parformance immediately, or {b) continue to perform for a specified
perlod. If it Is later determined that Contractor was not In breach of the Contract, the termination will be
deemed to have been a Termination for Gonvenience, effective as of the same date, and the rights and
obligations of the parties will be limited to those provided in Section 24, Termination for Convenience.

The State will only pay for amounts due to Contractor for Confract Activities accepted by the State on or
befors the date of termination, sublect to the State's right to sat off any amounts owed by the Contractor
for the State's reasonable casts in teminating this Coniract. The Contractor must pay all reasonabls
costs incurred by the State In terminating this Contract for causs, including administrative costs, attorneys'
fees, court costs, transition costs, and any costs the State inours to procure the Contract Activities from
other sources,

Termination for Convenience. The State may immedialely lerminate this Contract in whole or in part
without penalty and for any reason, including but not limited to, appropriation or budget shortfalls. The

 termination notice will specify whether Gontractor must: (a) cease performance of the Contract Activities

immediately, or (b) continue to perform the Contract Activities in accordance with Section 25, Transition
Responsbilities. If the State terminates this Contract for ronvenience, the State will pay all reasonable
costs, as determined by the State, for State approved Transition Responsibilities.

Transition Responsibilities. Upon termination or explration of this Contract for any reason, Contractor
must, for a period of time specified by the State (nof to exceed 90 calendar days), provide all reasonable
transition assistance requested by the State, to allow for the expired or terminated partion of the Contract
Aclivities to conlinue without interruption or adverse effect, and to factliitate the orderiy transfer of such
Contract Activities to the State or ifs designees. Such ransition assistance may Include, but Is not limited
to: (a) continuing to perform the Contract Activities at the eslablished Contract rates; {b) taking all
reasonable and necessary measures to transifion performance of the work, including all applicable
Contract Actlvities, training, equipment, softwars, leases, reports and other documentation, to the State
or the State’s designee; (c) taking all necessary and appropriaie steps, or such other acfion as the State
may direct, to preserve, maintain, protect, or return to the State all materials, data, property, and
confidential information provided directly or indirectly te Contractor by any eniity, agent, vendor, or
smployee of the State; (d) transferiing litie in and delivering to the State, at the State's discretion, alt
completed or partiaily completed defiverables prepared under this Contract as of the Contract termination
date; and (g) preparing an accurate accounting from which the State and Contractor may reconcile &ll
cutstanding accounts (collectively, *Transition Responsibilities”). This Contract will sutomatically be
extended through the end of the transifion period.
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General Indemnification. Contractor must defend, Indemnify and hold the State, its depariments,
divisions, agencles, offices, commissions, officers, and employees harmless, withoul limitatior, from and
against any and ail actions, claims, losses, liabllities, damages, cosls, attorney fees, and axpenses
(including those required to esiablish the right to indemnification), arising out of or refating to: (a) any
breach by Confractor {or any of Confractor's employees, agents, subcontraciors, of by anyone else for
whose acts any of them may be liable) of any of the promises, agreements, representations, warranties,
or insurahce requirements contained in this Contract; (b} any infringement, misappropriation, or other
violation of any intellectual property right or other right of any third party; (c) any bodily injury, death, or
damage to real or tangible personal property cccurring wholly or in parl due to action or inaction by
Contracior {or any of Contractor's employees, agents, subcontractors, or by anyone else for whose acts
any of them may be liable); and (d) any acts or omissions of Contractor (or any of Contractor's employees,
agents, subconiractors, or by anyone else for whose &ots any of them may be liable}.

The State will notlfy Contractor in erting if indemnification is sought, however, failure o do so will not
relieve Coniractor, excapt to the extent that Contractor is materially prejudiced. Contractar must, to the
satlsfaction of the Stale, demonstrate its financial ability to carry out thess obligations.

The Stale is entitled to: (i) regular updates on proceeding status; (i) participate in the defense of the
proceeding; (iii) employ its own counsel; and to (iv) retain control of the defense If the Siate deems
necessary. Contractor will not, without the State’s written consent {noi to be unreasonably withheld),
settle, compromise, or consent to the entry of any judgment in or otherwise seek lo terminate any claim,
action, or proceeding. To the extent that any State employee, official, or law may be involved or
challenged, the State may, at its own expense, cantrol the defense of that portion of the claim.

Any ltigation activity on behalf of lhe Stale, or any of its subdivisions under this Section, musi be
coordinated with the Department of Atiorney General. An atlorney designated to represent the State may
not do so until approved by the Michigan Atlorney General and appointed as a Special Assistant Attorney
General, :

Infringement Remedies. If, in either party’s opinion, any piece of squlpment, sofiware, commodity, or
service supplied by Contracior or iis subcontractors, or its oparation, use or reproduction, is likely to
become the subject of a copyright, patent, trademark, or trade secret infAngement claim, Contractor must,
at lis expense: {a) procure for the State the right to continue using the equipment, software, commaodily,
or service, or If this option is not reasonably available to Contractor, (b} replace or modify the same so
that it becomes non-Infringing; or (c) accept Its return by the State with appropriate credits o the State
against Confractor's charges and reimburse the State for any losses or costs incurred as a consequence
of the Stale ceasing lts use and returning it.

Limitation of Liability. The State Is not liable for consequential, incidental, indirect, or special damages,
regerdless of the nature of the action.

Disclosure of Litigation, or Qther Proceeding. Contractor must nolify the Siate within 14 calendar
days of receiving notice of any litigation, investigation, arbitration, or other procsading {collectively,
“Proceeding’} involving Contracior, & subconiractor, of an officer or director of Contractor or
subcontractor, that arises during the term of the Contract, including: {a) a criminal Proceeding; (b} 2 parole
or prabation Proceeding; (c) a Proceeding under the Sarbanes-Oxley Act; (d) a civil Proceeding involving:
{1) a claim that might reasonably be expected to adversely affect Conlractor’s viabllity or financial stability;
or (2) a governmental or public entity's clalm or written allegation of fraud; or {e) a Proceeding involving
any license that Contractor is required to possess in order to perform under this Contract,

State Data. All data and information provided to Confractor by or on behalf of the State, and all data and
information derlved therefrom, Is the exclusive property of the State ("State Data"); this definition is to be
construed as broadly as possible. Upon request, Gontraclor must provide to the Siate, or a third party
designated by the State, ali Staie Data within 10 calendar days of the request and in the format requested
by the State. Contractor will assume alf costs Ingurred in compiling and supplying State Data. No State
Data may be used for any marketing purposes.

Reserved.

Mon-Disclosure of Confidential information, The parties acknowlsdge (hat each parly may be
exposed lo or acquire communication or data of the other party that is confidentlal, privileged
communication not Intended 1o be disclosed to third parties. The provisions of this Section survive the
termination of this Contract.
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Meaning of Confidential Information. For the purpeses of this Contract, the term
"Sonfidential Information” means all information and documentation of a party that: (a)
has been marked “confidential® or with words of similar meaning, at the time of disclosure
by such party; {b) if disclosed orally or not marked “confidential® or with words of similar
meaning, was subsequently summarized in wriiing by the disclosing party and marked
confidential® or with words of similar meaning; and, (¢} should reasonably be recognized
as confidential Information of the disclosing party. The term “Confidential Information” does
not include any Information or documentatlon that was: (a) sub)ect to disclosure undet the
Michigan Freedom of information Act (FOIA); (b} already n the possession of the recelving
party without an obligation of confidentiality; (c) developed independently by the receiving
parly, as demonstrated by the receiving party, without violatlng the disclosing party's
proprietary rights; (d) obtained from a source cther than ihe disclosing parly without an
obiigation of confidentiality; or, (e) publicly available when recaivad, or thareafier bacame
publicly avallable (other than through any unautherized disclosure by, throligh, or on behalf
of, the receiving parly). For purposss of this Confract, in ali cases and for all matters, State
Data is deemed lo be Confidential Information,

Obligation of Confidentiality. The parfies agree to hold all Confidentlal Information in sfrict
confidence and not fo copy, reproduce, sefl, transfer, or otherwise dispose of, glve or
disciose such Confldential Information to third parties other than employees, agents, or
subcontractors of a party who have a need to know in connection with this Contract or i¢
use such Confidential Information for any purposes whalsoever other than the performance
of this Contract. The pariies agree ic advise and reguire their respective employess,
agents, and subconiractors of thelr obligations to keep all Confidential Information
confidential. Disclosure to a subcontractor is permissible where: {a) use of a subcontractor
is authotized under this Contract; (b} the disclosure Is necessary or otherwise naturally
oceurs In connection with work thal Is within the subcontracior's responsibliities; and (c)
Contractor obligates the subconfractor in a written contract fo maintain the State's
Contidential Information in confidence, At the State's request, any employee of Confractor
or any subcontracior may be required to execule a separate agreement to be bound by the
provisions of this Section.

Cooperation to Prevent Disclosure of Confidential Information. Each party must use its best
offorts to assist the other party in Identifying and preventing any unauthorized use or
disclosure of any Confidential Information. Without limiting the foregoing, each party must
advise the ofher parly immediately in the event either party learns or has reason to belleve
fhat any persen who has had access to Confidential Information has violated or intends to
vioiate the terms of this Contract and each party will cooperate with the other pary in
seeking injunctive or other equitable reiief against any such person.

Remedies for Breagch of Obligation of Confidentiality. Each parly acknowiedges that breach
of Its obligation of confidentlality may give rise o irreparabla injury 1o the other party, which
damage rmay be inadequately compensable In the form of monetary damages, Accordingly,
a parly may seek and obtain Injunctive relief against the breach or threatened breach of the
foregoing undertakings, in addition 1o any other legal remedies which may be available, lo
include, In the case of the State, at the sole election of the State, the immediate termination,
without liability to the Stae, of this Contract or any Statement of Work corresponding fo the
breach or threatened breach.

Surrender of Confidential Information upgn Termination. Upon termination of this Contract
or 8 Statement of Work, in whole or in part, each party must, within 5 calendar days from
the date of termination, return o the other party any and all Confidential Information recelved
from the other parly, or created or received by a parly on behalf of the other parly, which
are in such party’s possession, custody, or contral; provided, however, that Contractor musi
return: State Data to the State following the timeframe and procedure described further in
this Contract. Should Contractor or the State determine that the return of any Confidential
Information is not feasible, such parly must destroy the Confidential Information and must
ceriify the same in writing within 5 calendar days from the date of termination to the other
parly. However, the State’s legal ability to destroy Contractor data may be restricted by ils
retention and disposal schedule, In which case Coniractor's Confidentia! Information will be
destroyed after the retention period explres,
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Reserved
Reserved

Records Maintenance, Inspection, Examination, and Audit. The State or lis deslgnes may audit
Contractor io varlfy compliance with this Contract. Confractor must refain, and provide to the State or ifs
designee and the sudiior general upon request, all financlal and accounting racords related to the
Contract through the term of the Contract and for 4 years after the latter of termination, expiration, ar final
payment under this Contract or any extension (*Audit Period"). If an audit, ltigation, or other action
involving the records is initiated before the end of the Audit Period, Contractor must retain the records
until alt issues are resolved.

Within 10 catendar days of providing nofice, the State and its authorized reprasentatives or designees
have the right to enter and inspect Contractor's premises or any other places where Coniract Activities
are heing performed, and examine, copy, and audit all records related to this Coniract. Contractor must
cooperate and provide reasonable asslstance. If any financial errors are revealed, the amount in ervor
must be reflected as a credit or debit on subsequent invoices untif the amount is pald ar refunded. Any
remaining balance at the end of the Contract must be pald or refunded within 45 calendar days.

This Section applles to Contracior, any parent, affiltate, or subsidiary organlzation of Contractor, and any
subcontractor that performs Contract Activities in connection with this Contract.

Warranties and Representations. Contracior represents and warrants: (a) Contractor is the owner of
licensce of any Confract Activitles that it ficenses, sells, or develops and Contractor has the rights
necessary to convey ltle, ownership rights, or licensed use; (p] all Contract Aclivities are delivered free
from any security interest, lien, or encumbrance and will continue in that respect; {c) the Contract Activifies
will not infringe the patent, frademark, copyright, trade secret, or other proprietary rights of any third party;
{d) Contractor must assign or otherwise transfer to the State o its designee any manufaciurer's warranty
for the Contract Activities! (e) the Coniract Activitios are merchantable and fit for the specific puiposes
identified In the Contract; (f) the Contract signatory has the authority to enter into this Contract; (g) al
information furnished by Contractor in connection with the Contract fairly and accurately represents
Contractor's business, proparties, finances, and operations as of the dates covered by the information,
and Contractor will inform the State of any material adverse changes;(h) all information fumished and
representations made in connection with the award of this Contract is true, acourate, and complete, and
contalns no false statements or omits any fact that would make the Information misfeading; and fhat {i)
Conlractor is nelther currently engaged In nor will engage In the boycott of a person based In or doing
business with a strategic partner as described in 22 USC 8601 to 8806, A breach of this Section is
considered a material breach of this Confract, which entitles the State to terminate this Contract under
Section 23, Termination for Cause.

Conflicts and Ethics. Contracior wilt uphold high ethical standards and is prohibited from: (a) holding
or acquiring an inlerest that would confiict with this Contract; (b) doing anything that creates an
appearance of impropriety with respect 1o the award or performance of the Contract; (c) attempting to
influence or appearing {o influence any State smployee by the dlrect or indirect offer of anything of value;
or {d) paying or agresing to pay any person, other than employees and consultants working for Contractor,
any consideration contingent upon the award of the Contract. Coniractor must immediately notify the
State of any violation or potential violation of these standards. Thiz Section applias to Contractor, any
parent, affiliats, or subsidiary organization of Contractar, and any subconiractor that performs Contract
Aclivilies in connecfion with this Contract.

Compliance with Laws. Coniractor must comply with alf federal, state and local laws, rules ang
ragulations.

Researved
Reserved

Mondiscrimination. Under the Efliott-Larsen Civil Righis Act, 1976 PA 453, MCL. 37.2101, &f seq., and
the Persans with Disabilities Clvil Rights Act, 1976 PA 220, MCL 37.1101, et seq., Coniractor and its
subcontractors agree not to diseriminate against an employee or applicant for employment with respect
to hire, tenure, terms, conditions, or privileges of employment, or a matter directty or Indirecily related to
employment, because of race, color, religion, national origln, age, sex, height, wefght, marital status, or
mental or physical disabllity. Breach of this covenant Is a materlal breach of this Contract,
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Unfair Labor Practice. Under MCL 423,324, the Stale may void any Coaniract with a Conliractor or
subcontractor who appears on the Unfair Labor Practice register compiled under MCL 423,322,

Gaverning Law. This Contract is governed, construed, and enforced in accordance with Michigan law,
excluding choics-of-law principles, and all claims relating to or arlsing out of this Cantract are governed
by Michigan law, excluding cholce-oflaw principles. Any dispute arising from thls Contract must be
resolved in Michlaan Court of Claims. Contracior cansents to venue in Ingham County, and walves any
abjactlons, such as lack of persanal jurisdiction or forum non convenlens. Conlractor must appoint agents
in Michigan to receive service of process.

Won-Excluslvity. Nothing contained in this Confract is intended nor will be consfrued as creating any
requirements contract with Contractor. This Contract does not restrict the State or its agencies from
acquiting similar, equal, or like Coniract Activities from other sources.

Force Majeure, Nelther party will be in breach of this Contract because of any failure artsing from any
disaster or acls of god that are beyond their control and without their fault or negligence. Each party will
use commerclally reasonabla efforts to resume performance. Contractor wlll not be relleved of a breach
or delay caused by its subcontractors. If immediate performance is necessary o ensure public heaith
and safety, the Stale may immediately contract with a third party,

Dispute Resolutien. The parties will endeavor ta rescive any Contract dispute in accordance with this
provision, The dispuie will be referred lo the parties’ respeciive Contract Administrators or Program
Managers. Such referral must include a description of the issues and all supporting documeniation. The
parties must submil the dispute to a senior executive if unable to resolve the dispute within 15 business
days. The pariles will continue performing while a dispute is being resolved, unless the dispute precludes
performance. A dispute involving payment does not preclude performance.

Liligation to resolve the dispute will not be instituted until after the dispute has been elevated to the parties’
senior execulive and either concludes that resolution Is unitkely, or feils to respond within 15 business
days. The parties are not prohibited from instituting format proceedings: (a) to avoid the expiration of
slaiute of limitations perlod; (b) o preserve a superior position with respect to creditors; or {c) where a
party makes a delermination that a temporary restraining order or other injunctive relief is the only
adequale remedy. This Section does nol llmit the Stale's right to terminale the Contract.

Madia Releases. News releases (including promotional Iiterature and commercial adverlisements)
perfaining to the Contract or project to which il relates must not be rade without prior writlsn State
approval, and then only in accordanca with the expllcit written insfructions of the State,

Wahsite Incorporation. The State is not bound by any content on Centractor's website unfess expressly
incorporated directly into this Conlract.

Entire Agreement and Order of Precedence. This Contract, which includes Schedule A — Statement
of Work, and expressly incorporated schedules and exhibits, is the antire agreement of the parfies related
io the Contract Activities. This Contract supersedes and replaces all previous understandlngs and
agreemenis between the parties for the Contract Actlvities, [f there is a conflict between documents, the
order of precedence is; (a) first, this Contract, excluding its schedules, exhibits, and Schedule A ~
Staternent of Work; (b) second, Scheduls A — Statement of Wark as of the Effeclive Date; and (c) third,
schedules expressly incorporated info this Confract as of the Effective Date, NO TERMS ON
CONTRACTOR'S INVOICES, ORDERING DOCUMENTS, WEBSITE, BROWSE-WRAP, SHRINK-
WRAP, CLICK-WRAP, CLICK-THROUGH OR OTHER NON-NEGOTIATED TERMS AND CONDITIONS
PROVIDED WITH ANY OF THE CONTRACT ACTIVITIES WILL CONSTITUTE A PART CR
AMENDMENT OF THIS CONTRACT OR IS BINDING ON THE STATE FOR ANY PURPOSE. ALL
SUCH CTHER TERMS AND CONDITIONS HAVE NO FORCE AND EFFECT AND ARE DEEMED
REJECTED BY THE STATE, EVEN IF ACCESS TO OR USE OF THE CONTRACT ACTIVITIES
REQUIRES AFFIRMATIVE ACCEPTANCE OF SUCH TERMS AND CONDITIONS.

Severabllity. if any part of this Contract Is held invalid or unenforceable, by any court of competent
jurisdiction, that part will be deemed deleted from this Contract and the severed part will be replaced by
agreed upon language that achieves the same or simitar objectives. The remaining Confract will continue
in full force and effect.

Waiver. Faliure to enforce any provision of this Contract will not constitute a waiver,
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53, Survival. The provisions of this Contract that Impose continuing obligations, including warranties and
representaiions, iermination, transition, insurance coverage, indemnification, and confidentiality, will
survive the expiration or termination of this Contract,

54. Contract Modification. This Contract may not be amended except by signed agreement betwaen tha
pariles (a "Contract Change Notice"}, Notwithstanding the foregolng, no subseguent Statement of Wark
or Conlracl Change Motice executad after the Effective Dale will be construed to amend this Contract
ndess it specifically states iis intent fo do so and cites the section or sections amended.
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